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Abstract 

The legal protection for consumers from abuse by market actors has passed 

several stages of development. The earliest protection was based on laws of 

contract and extra contractual liability. But these private law mechanisms have 

not been adequate enough in protecting consumers’ interests. Due to this, later 

on, consumer protection began to be based on criminal law, competition law and 

regulatory laws of different nature, as well. However, still, the protections based 

on these laws have their own limitations. To supplement the limitations of these 

private and public laws in consumer protection, countries began to enact a 

separate consumer protection regime. 

Ethiopia enacted a Trade Practice and Consumer Protection Law in 2010 with 

the same objectives of protecting consumers in the market place. The legal 

regimes of this law include the scope of application of the law which applies to 

any transaction in goods and services. Beside this, the rights of consumers and 

obligations of business persons are basic substantive characteristics of this law. 

Turning to its institutional framework, the Trade Practice and Consumer 

Protection Authority is established to adjudicate cases on the violations of the 

law. The Ministry of Trade shall investigate violations of the law and bring cases 

for adjudication before the Authority. At regional level, Regional Consumer 

Protection Organs and Regional Trade Bureaus have the role of the Authority 

and the Ministry respectively. The law also recognizes the role of federal and 

regional courts in the enforcement of the law. Beside these bodies recognized by 

the Trade Practice and Consumer Protection Law, Organs for National Quality 

Infrastructure and the Food, Medicine and Health Care Administration and 

Control Authority are the main regulatory bodies that have direct role in 

consumer protection. 

It is important to note the effect of this newly enacted law on regulatory bodies in 

general and on basic laws of contract and extra contractual liability, as well. The 

law, based on whether it is properly implemented or not, would certainly have its 

own positive and negative effects on business persons, and on the over all 

protection of consumers.  
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Introduction 

Since long times before, consumers purchase goods and services from the 

market.  But, since then, consumers have been prone to defective purchases. 

This led to the need to protect them. The earliest protection accorded to 

consumers was based on the law of contract. The law of contract protects 

consumers by availing themselves of the right to claim warranty against suppliers 

for defects in goods and services they purchased. However, these claims based 

on the law of contract have been limited only against immediate sellers. 

Consumers were not able to get remedy for any damage arising from defect in 

manufacturing. This problem, particularly, exacerbated following the expansion in 

production and chain of distribution that put consumer at several removes from 

manufacturers. Due to these, the law of extra contractual liability became 

applicable. This law entitles consumers to bring a claim against manufacturers 

for defects in their goods with out the need to have privity. 

  

However, these private laws based protections of consumers suffer from several 

limitations. Consumers may not have the capacity to enforce their rights for 

several reasons. Problem of access to justice, ignorance of the law, cost of 

litigation and others are some of the problems. Recognizing these, governments 

went on to apply criminal law to punish those improper market conducts affecting 

consumers. But criminal law has also its own limitations as it has nothing to do 

with compensating consumers for any harm they incur. 

 Later on, competition and regulatory laws began to be employed for consumer 

protection. Competition laws have their own roles to play in consumer protection 

by promoting competition and preventing anticompetitive practices. When 

markets are competitive, consumers would have access to wider choices of 

products and services at a competitive price. Regulatory laws also help protect 

consumers by regulating quality, safety, labeling and packaging of products, 

among others. However, still, these latter laws, as well, have their own limitations 

in consumer protection. As they focus on the supply side of the market, they may 

not provide adequate protection to consumers who are from the demand side. 
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These limitations of the above private and public laws in protecting consumers 

led many countries of the world to enact a separate consumer protection regime 

that would supplement the limitations.  

 

For similar reasons, Ethiopia enacted the Trade Practice and Consumer 

Protection Law under Proclamation No.685/2010. 

The main focus of this paper is, therefore, to discuss the legal and institutional 

framework of this newly enacted law. Moreover, there would also be discussion 

on the role of some regulatory bodies in consumer protection. Though these 

regulatory bodies do not necessarily form part of the institutional framework 

under the Trade Practice and Consumer Protection Law, discussions on these 

organs are very essential as their activities are more directly related to the 

protection of consumers than the activities of any other regulatory bodies do. 

Moreover, the activities of these regulatory bodies can be taken as essential as, 

if not more essential as some of them, the activities of those organs that form the 

institutional framework under the Trade Practice and Consumer Protection Law. 

Discussions would also be made about the impact of the law on regulatory 

bodies, on basic laws of contract and extra contractual liability, on business 

persons and on the over all protection of consumers. 

 

Chapter one of the thesis will discuss about the proposal of the paper in general. 

Thus the background of the paper, statement of the problem particularly issues to 

be worked on the legal and institutional framework would be indicated. Besides, 

the scope of the study, objectives, significance, research methodology and 

limitations of the study would be highlighted. 

 

Chapter two of the thesis is designed to help the reader better understand the 

substantive rules and institutions of the new law, the Trade Practice and 

Consumer Protection Proclamation No.685/2010. Accordingly, under this 

chapter, a general overview would be made on the laws of contract and extra 

contractual liability, criminal law, competition and regulatory laws vis-à-vis 
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consumer protection. After discussing the essence of these private and public 

laws, emphasis would be made on discussing their role in consumer protection. 

In relation to the role of contract law in consumer protection, the free will of 

parties to a contract, the warranty based protections, as well as remedies for 

non-performance of contract would be emphasized. The fault based and strict 

liability rules and the issue of compensation under extra contractual liability law 

would also be discussed along with their role in consumer protection. 

Moreover, the essences of criminal law, competition and regulation would be 

dealt with along their role in consumer protection. 

And, under each subtopic, the limitations of these private and public laws in 

consumer protection would be shown. This chapter, therefore, aims at showing 

the defects of these various laws in protecting consumers’ interests. 

 

The third chapter would deal with the legal regime of the new Trade Practice and 

Consumer Protection Proclamation No.685/2010. In this part of the thesis, the 

writer would begin by defining who a “consumer” is and by discussing the need 

for consumer protection. Discussion would also be made on the experiences of 

some other countries in consumer protection, as well as on general experiences 

on the independence of competition authorities. Finally, after a brief over of 

Ethiopian experience in consumer protection, the rationale behind and objectives 

of the new Trade Practice and Consumer Protection Proclamation No.685/2010, 

its scope of application, and the rights of consumers as well as the obligations of 

business persons under it would be elaborated. 

 

Chapter four is devoted to the institutional framework for consumer protection. 

Special emphasis would be given to implementation institutions of the law. In this 

regard, the Trade Practice and Consumer Protection Authority, the Ministry of 

Trade, Regional Bureaus and Regional Consumer Protection Organs, Regional 

and Federal Courts, and the Police and Prosecution would be treated. Beside 

these, regulatory bodies whose activities are more directly related with consumer 

protection would also be the subject of discussion. Problems in relation to 
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enforcement mechanisms and institutions would be indicated under the same 

chapter. 

Chapter five assess, and some times predicts, the effects of the Trade Practice 

and Consumer Protection Proclamation No.685/2010 on regulatory bodies, on 

basic laws of contract and extra contractual liability, as well as on business 

persons and on the over all protection of consumers. 

Finally conclusion and recommendations would be made. 
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CHAPTER ONE 

1. Proposal of the Paper 
1.1 Back Ground 

“The saddest part of the story is that an error or defect in 

manufacturing or marketing can affect millions of consumers; besides 

in a densely populated urban society, one person’s free choice –for 

example the unwitting purchase of a defective and potentially 

dangerous automobile may cause another’s misery.”(Encyclopedia 

Americana)1
 

While manufacturers and market actors are expected to act honestly in the 

interest of consumers, they may either intentionally or negligently supply 

defective and unsafe products to the market. These acts of manufacturers and 

market actors would affect the society at large. Taking these in to account, the 

earliest protection was extended to consumers through the law of contract. 

 Earlier, as the sale of goods and services was made on a face to face 

negotiation between the buyer and the seller, protection of consumers’ interests 

by the law of contract was believed adequate2. During this time the purchase was 

made more or less directly with the producer as the stage of production and 

distribution was not as such networked. Moreover, in this pre- industrial era, the 

principle was of caveat emptor-the buyer has the necessary knowledge to 

choose his wants and has contract with the producer and the effect of his 

mistake in making the right choice is insignificant3. 

 

However, later on, with the broke out of industrialization and the subsequent 

division of labor, mass production and emergence of multiple chains of 

production and distribution, the remedy of warranty, which was based on the 

principle of privity of contract proved inadequate4. These situations put 

                                                 
1
 Quoted in Amha Tesfay, Consumer Protection in Ethiopia, Addis Ababa University, Faculty of 

Law, (unpublished), 1998,p.2 
2
A.James Barness and Terry Heardhead, Law for Business(7

th
 ed) MC GrawHill Company, Inc., 

USA 2000,p.8 
3
 Ibid. 

4
 Id.,p.340 
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consumers at several removes from the manufacturers. Those who have not had 

contractual relationship with manufacturers could not bring any action against the 

latter for any injury they incur in using their products5. The changes in the way 

goods are sold and the accompanying problem as a result of inadequacy of 

warranty based liability led to changes in the law providing more protection to 

consumers. Countries began to develop their own laws that hold manufacturers 

liable for their products.  This development in the legal protection of consumers 

emerged due to changes in society’s concept of who can best bear the 

responsibility for quality of goods6. This is consumers’ protection based on the 

laws of extra contractual liability. Manufacturers could no longer insulate 

themselves from liability for injury incurred by consumers. So a manufacturer or 

producer would be liable for any injury incurred by ultimate consumers. But extra 

contractual liability protection of consumers also proved inadequate. The 

protection is based on individual actions and producers may easily avoid that.  

 

Such inadequacy of the private laws protection and the complexity of consumer 

and supplier relationship led countries to apply competition and regulatory laws 

of different nature7. The pursuit of competition law plays a significant role in 

consumer protection by enhancing competitiveness in the market which in turn 

benefits consumers by availing better quality, wider choices of products at 

competitive prices. In pursuit of these, competition law regulates anticompetitive 

market acts such as abuse of monopoly, merger and collusive agreements8. In 

addition to these, different regulatory laws such as those relating to quality 

regulation, safety regulation as well as regulation of labeling and packaging have 

been employed to protect consumers9. Not only these, criminal laws have also 

been used as one means of protecting consumers by imposing punishment on 

market actors. 

                                                 
5
 Barness and Hearhead, Supra note 2, p.294 

6
 Ibid 

7
 Geraint Howells and Stephen Weatherill, Consumer Protection Law,(2

nd
 ed),Ashgate publishing 

company, USA,2006,p.49 
8
 Id.p.571 

9
 Ibid 



 3

 However, the protections by these laws still suffered from limitations. Regulation 

and competition do not address the demand side of the market. These laws 

could not enhance the bargaining power of consumers. Criminal law requires the 

proof of beyond reasonable doubt. It has also nothing to do with compensating 

consumers for any injury they suffer as a result of using defective products. On 

account of these, countries moved on enacting a separate consumer protection 

law. 

 

In Ethiopia, the legal regime for consumer protection passed the same line of 

development. For long, as there was no codified consumer protection law, the 

protections accorded to consumers have been based on the conglomeration of 

both public and private laws such as laws of contract, tort, penal, and regulatory 

laws of different nature. As indicated above, all these type of laws do not 

guarantee adequate protection to consumers.  

Up to August 16, 2010, there was no integrated and separate consumer 

protection law in Ethiopia. In august 2010, however, the legislature came up with 

a proclamation which provides for Trade Practice and Consumer Protection 

Proclamation No.685/2010. One step is forwarded. The legal and institutional 

framework has been in place since then. The law clearly establishes the legal 

and institutional framework in protecting the interests of consumers. The scope of 

application of the law, the rights of consumers as well as the obligations of 

business persons have been provided. A Trade Practice and Consumer 

Protection Authority has been established, along with other organs, to enforce 

the law. 

1. 2. Statement of the Problem 

As the topic of the thesis is “The Legal and Institutional framework for consumer    

protection in Ethiopia,” the following issues on the legal regime and the 

institutional framework will be raised and resolved as much as possible.  

1.2.1. What are the objectives of this law? 

1.2.2 What is the scope of application of the law in general? 
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1.2.3 The criminal punishment imposed against traders goes up to twenty years 

terms of imprisonment and a fine of two million birr. Is it a reasonable 

punishment? 

1.2.4 What is the general impact of the law on regulatory bodies, on basic laws of 

contract and extra contractual liability, on business persons and on the over all 

protection of consumers? 

1.2.5. How far the law grants structural and functional autonomy to the Trade 

Practice and Consumer Protection Authority?  

1.2.6. The institutional framework of the law does not have place for private 

organs in its enforcement. Moreover, the law is silent about the right to appeal 

against the decisions of regional consumer protection organs. Would these not 

affect the proper enforcement of the law? 

1. 3. The Scope of the Study 

The whole study mainly focuses on the legal and institutional frame work of the 

consumer protection law as stipulated under the Trade Practice and Consumer 

Protection Proclamation No. 685/2010. However, the study will also deal with, 

though not in detail, some regulatory bodies whose activities are more directly 

related with consumer protection than any other regulatory bodies’ activities do. 

For purpose of clarity, foreign experiences on legal and institutional framework 

for consumer protection would be considered. Accordingly, the experiences of 

South Africa, Kenya, USA, and France as well as general experiences on the 

independence of competition authorities would be taken. 

As far as the geographical limit of the study is concerned, the relevant 

information would be collected from Federal, Addis Ababa and Oromiya regions 

government organs and other private and public institutions in Addis Ababa. 

1. 4. Objectives of the Study 

Proclamation 685/2010, which provides for trade practice and consumers’ 

protection, is issued on August 2010. There is no research work done so far on 

the legal regime and institutional framework of this law. The major objective of 

this thesis is, hence, to exhaustively study and analyze the law in general. For 

the sake of clarity and completeness, experience of foreign countries would be 
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considered. The paper is not simply a theoretical analysis. To this end, another 

objective is also devised. It tries to assess the institutional machinery designed to 

implement the law and its adequacy. The paper will also try to discuss on some 

regulatory bodies whose activities are more directly related to consumer 

protection than any other regulators do.  Lastly, possible recommendations would 

be forwarded on the findings of the study as a whole. 

1. 5. Significance of the Study 

As this study is the first of its kind in dealing with the legal and institutional frame 

work for consumer protection, it would open the door for further research on 

consumer protection regime as a whole.  

1. 6.  Research Method 

This research method will make use of both primary and secondary sources. 

Primary sources to be studied include the Trade Practice and Consumer 

Protection Proclamation No.685/2010 and some other relevant laws. Secondary 

sources include interviews, books, journals, unpublished materials, reports, news 

papers and bulletins and cyber sources. To show the challenges and prospects 

of the law, regard would be had on concerned government and private organs. 

1. 7. Limitation of the Study 

The newly established organ, the Trade Practice and Consumer Protection 

Authority, is not yet functional. There is no as such a case to analyze. Due to 

this, absence of case analysis is the limitation of this paper. 
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CHAPTER TWO 

2. General Overview on the Laws of Contract, Extra 
   Contractual Liability, Criminal law, Competition and  
   Regulation vis-à-vis Consumer Protection 
 
2.1. Introduction 

In this chapter, the writer deals with various legal regimes that pertain to 

consumer protection. First, the writer will try to present relevant issues about the 

law of contract vis-à-vis consumer protection. Thus, by discussing the essence of 

contract law both in general and under Ethiopian law in particular, the role of 

contract law in consumer protection will be highlighted. Emphasis would be given 

to the role of freedom of consent, warranty and other remedies for non-

performance of contract such as forced performance, damage, and cancellation 

in consumer protection. 

Besides these, the role of extra contractual liability law in consumer protection 

would be discussed along with a brief over view about its essence, development 

and its bases of liability. Similarly, the relationship between criminal law and 

protection of consumers’ interests is another issue that will be taken in to 

consideration. Discussion will also be made on the role of competition law in 

protecting consumers’ interests. How competition law helps bring competitive 

process in the market to the benefit of consumers would be the main point of 

discussion in this regard. Moreover, the writer will discuss the interface between 

regulation and consumer protection.  

Finally, whether or not these various legal regimes are adequate enough in 

protecting consumers’ interests will be considered. The writer tries to show, 

under different subtopics, the limitations of these various legal regimes in 

consumer protection. The limitations of private law in general as well as the 

limitations of law of contract and extra contractual liability in particular would be 

considered. The same holds true with respect to limitations that are related to 

criminal law, competition and regulation. 
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2.1.1 Contract 
2.1.1.1 The Essence of Contract 

Contract is a legally backed agreement between or among contracting parties, to 

create, vary or extinguish an obligation. It is a consensual undertaking as the 

consent of parties is one of the prime elements in the relationship. Ethiopian law 

similarly defines contract as “contract is an agreement where by two or more 

persons as between themselves create, vary or extinguish obligations of a 

proprietary nature10.” This definition clearly provides that contract is made either 

to create new obligations, or to vary or extinguish already existing obligations. It 

also provides that obligations created, varied or extinguished shall have 

economic value. The law, accordingly, excludes contracts of status such as 

marriage, betrothal, and adoption from the scope its application11. These latter 

types of contracts do not involve obligations having economic value. 

 

For a contract to be valid, there are essential requirements that must be fulfilled. 

The first requirement is the free consent of parties to the contract. Parties to the 

contract should give their consent freely. In this respect, the Civil Code under 

article 1679 provides that “a contract shall depend on the consent of the parties 

who define the object of their undertakings and agree to be bound by.” 

Accordingly, parties have to clearly define their respective obligations and 

express their agreements to be bound by. 

The second essential element for the validity of contract is the form under which 

it is made. The general principle of contract law is that parties have the freedom 

to make their contract in any form they wish. They can make it orally, by conduct 

or in writing. But when there is a requirement by the law for a contract to be 

made in a special form, that has to be complied with as the failure to live up to 

the requirement affects the validity of the contract12.The third important 

                                                 
10

 The Civil Code of the Empire of Ethiopia of 1960, Negarit Gazeta, Proclamation No. 165 of 
1960, 19

th
 year, No.2, art. 1675 

11
 Though the law says contracts in general, its scope of application has been limited to contracts 

having proprietary nature. See Id., Book IV, Title XII   
12

 Unless other wise provided, contract law does not require a special form and parties are free to 
determine the form of their contract. But when a special form is provided by law, such form shall 
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requirement for the formation of valid contract is the capacity of  parties to the 

contract. Parties should have legal capacity to enter in to contractual relationship. 

The fourth element for the formation of valid contract is the object of the contract. 

In principle, parties are free to determine the obligations they undertake. 

However, the object of the contract shall not be illegal, impossible, or immoral. 

Where the object of the contract is immoral, illegal, impossible, or insufficiently 

defined, the contract would be invalid13. Hence, it is only when all these 

requirements are fulfilled that a contract would be valid in the eye of the law. 

2.1.1.2 Laws of Contract and Consumer Protection 

As indicated earlier one of the basic feature of contract law is its recognition of 

the autonomy of contracting parties. Parties to a contract would not be bound 

unless they have expressed their consent freely. It is only in transactions to 

which they have expressed their consent that parties would be bound by. When 

an offer is made by one party, the other party would not be bound by the offer 

unless he expressed his consent. It is also provided under Ethiopian law that 

silence would not be deemed as an acceptance where offer is made14. Such 

protects consumers, as contracting parties, from being bound by a transaction to 

which they have not consented to. 

 

The law of contract also protects contracting parties from duress, fraud and 

mistake. When a contracting party is forced to enter in to a contractual 

relationship with out his consent, he can avail himself of the protections of 

contract law. The Ethiopian contract law, in this respect, clearly provides for the 

invalidation of a contract on the ground of duress subject to the fulfillment of the 

requirements in relation there to15. Once a party proves to the satisfaction of the 

                                                                                                                                                 
be observed and the failure to comply with the special prescription of the law would render the 
contract a mere draft. Id., Art. 1719 and 1720(1)  
13

 The law of contract provides that a contract is of no effect where the obligations of the parties 
or one of them relate to a thing or fact which is impossible and the impossibility is absolute and 
insuperable; where it appears to be unlawful or immoral that the obligations assumed by one 
party be related to the obligations of the other party. Id., art.1715 (2) and 1716(2)  
14

  Id. Art. 1682  
15

 It is provided that duress may be a ground for invalidation of contract on account of duress 
where the acts of duress led a party to believe that he or one of his ascendants or descendants or 
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court of law that the duress was imminent and impressive to a reasonable 

person, he would not be bound by as the contract would be rendered invalid. 

When there is a mistake or misunderstanding on the part of a contracting party in 

entering in to the contract, contract law protects the mistaken party. When there 

is a mistake, it is difficult to say that there is free will of the mistaken party to the 

contract. As the law still tries to balance between the freedom of will and the 

public interest for security of transaction, it is not every mistake, however, that 

the law recognizes as a ground for invalidation16. The mistake has to be 

fundamental and such that the party who invokes it would not have entered in to 

the contract had he known the mistake at the time of entering in to the contract. 

Moreover, contracts law gives protection to a contracting party where the terms 

of a contract are substantially more favorable to one party than to the other17. In 

transaction we do not always expect equal benefit to all parties. But when one of 

the parties to a contract is unduly benefitted at the expense of the other party, the 

law renders it as unconscionable contract18.  

In addition to these, a contracting party is entitled to the protection of the law 

when fraud is committed against him, in entering in to the contract, by the other 

contracting party. When there is fraud, it is presumed that the party against 

whom the fraud is committed has wrongly appreciated the subject matter or the 

object of the contract. 

But it is not every fraud that the leads to avoidance of contractual relationship. 

The law requires a contracting party to show to the effect that he would not have 

entered in to the contract had it not been for the deception committed by the 

                                                                                                                                                 
his spouse were threatened with a serious or imminent danger to life, honor, person or property; 
where the duress is such that it can impress a reasonable person and such determination is 
made having regard to the age, sex and position of the parties concerned. There is no difference 
whether the duress is committed by contracting party or third party.  Id., Arts.1706 and 1707(1) 
16

The party who invokes his mistake shall establish that he would not have entered in to the 
contract, had he known the truth and the mistake must be fundamental having regard to the good 
faith and to the circumstances in which the contract was made.  Id., Arts.1697 and 1698  
17

  Id., Art.1710   
18

 Unconscionable is invalidated where the consent of the injured party was obtained by taking 
advantage of his want, simplicity of mind, senility or manifest business in experience. Id.,Art. 
1710(2) 
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other party19. Therefore, consumers, as contracting parties, have these 

protections of contract law in transactions they enter in to with market actors. 

2.1.1.2.1 The Warranty Based Protection 

One of the mechanisms by which the law protects the interests of contracting 

parties is through the instrumentality of warranty. Warranty may be either 

contractual or legal. Contractual warranty comes in to picture where the seller 

undertakes towards the buyer by making representations concerning the quality, 

quantity, condition, description, and usage of goods20. The critical element for the 

creation of contractual warranty is that the seller makes a statement of fact or 

promise to the buyer concerning the goods that become part of the bargain 

between them21. Legal warranties, on the other hand, arise whether or not the 

seller undertakes to give warranty. 

 

The Ethiopian contract law also provides for the right to warranty to a buyer22.  

The warranty that a buyer is entitled pertains to the quality, nature, quantity or 

particular usage of the subject matter of the transaction. In relation to these, the 

law provides that warranty is due where the seller delivered to the buyer part only 

of the thing sold or a greater or lesser quantity than he had undertaken in the 

contract to deliver; where the seller delivered to the buyer a thing different to that 

provided in the contract or a thing of different species; where the  thing does not 

posses the quality required for its normal use or commercial exploitation; where it 

does not possess the quality required for its particular use as provided expressly 

or impliedly; or where the thing does not possess the quality or specifications 

provided expressly or impliedly in the contract23. Where warranty is due, the 

buyer may demand replacement where the sale relates to a thing in respect of 

                                                 
19

Where a fraud is committed by a third party, the party who has been deceived has to show that 
the other contracting party knew or should have known of the fraud on the making of the contract 
and took advantage there of. Id., Art. 1704(2) 
20

 Gaylord A.Jentz, and Roger LeRoy Miller, West’s Business Law( 6
th
 ed), West Publishing 

Company, USA, 1994, P.430  
21

 James Barness and Terryhead, Supra note 2, p.282 
22

 The Civil Code, Supra note 10, title XV, Chapter One, Contracts Relating to Assignment of 
Rights, Sale 
23

 Id., Arts.2288 (a), 2288(b) and 2289 
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which a purchase in replacement conforms to commercial practice or such 

purchase can be effected with out inconvenience or considerable expense24. 

Moreover, the buyer may demand the delivery of missing part or quality of a thing 

or else demand the defects be made good25. So consumers, as buyers, have the 

right to these warranty based protections. 

2.1.1.2.2. Other Remedies of Contract Law 

There are also remedies that a contracting party can demand when the other 

party fails to perform his obligations. A party who is affected by non-performance 

of a contract by the other party may demand specific performance of the 

contract, its cancellation, and damage. Specific performance is a remedy that 

requires the defaulting party to perform the contract as per its terms. However, a 

party who invokes specific performance has to show that the other party failed to 

perform his obligations; that the performance of the contract is of special interest 

to him and that it could be performed with out affecting the personal liberty of the 

defaulting party26. 

Cancellation is another remedy for a contracting party affected by the non-

performance of a contract. The party affected by non-performance of a contract 

may require a court to cancel the contract or himself cancel it as the case may 

be. But a party who demands cancellation has to show to a court of law that the 

other party has not or not fully and adequately performed his obligations with in 

the agreed period of time and such has affected the essence of the contract in 

such a way that he would not have entered in to the contract with out the term 

which the other party has failed to execute being included27. 

In both cases of cancellation and forced performance, a party may demand the 

payment of damage. The law is clear enough in saying that damage arising out 

of non-performance may be demanded in addition to the enforcement or 

cancellation of a contract28. Hence, consumers, as contracting parties, have the 

                                                 
24

 Id., Art.2330   
25

 Id., Art.2332 
26

Id., Arts.1776 and 2329 
27

 Id., Arts.1784, 2336 and 1785(1) 
28

 Id., Arts. 1790, 1799-1802 and 2360-2361 
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right to these remedies in case where the other party fails to perform the 

contract.  

2.1.2 The Law of Extra contractual liability 

2.1.2.1 The Essence of the Law of Extra Contractual Liability 

During the 19th century and before, the liability rules for defective products were 

very much to the manufacturers’ advantage29. This was the era of caveat emptor 

(let the buyer beware), and the principle of no liability with out privity, and no 

liability with out fault was the order of the time30. During this time, persons who 

were injured by a defective product and who did not have privity of contract with 

the manufacturer were forced to remain under the rule of caveat emptor which 

requires the buyer to examine, judge and test the product for himself31. At that 

time, consumers with out privity (contractual relationship) with the manufacturer 

took the risk that a product was of adequate quality and that it meet the expected 

consumer safety requirements32. Unless there was a privity between the 

manufacturer and buyer of goods, the buyer used to assume any injury that 

results from the usage of the product. The manufacturer could not be found 

negligent in construction or design of the product under consideration. Certain 

features of the 19th century economy, however, made that century’s pro-

defendant liability rules less hard on the plaintiff than would otherwise have been 

the case33. Chains of distribution tended to be short, so the no- liability -out side- 

privity defense could not always be used. Because goods tended to be simple 

and less complex, and buyers sometimes could even inspect them on the spot34. 

 

                                                 
29

 Michael B. Merzger, Business Law and the Regulatory Environment: Concepts and Cases(8
th
 

ed), Richard D. Irwin Inc., USA,1992, p.419 
30

 During this time as there was no liability with out fault, consumers as a plaintiff frequently faced 
problems in proving the defendants negligence because the necessary evidence was under the 
defendants control. And the doctrine of “no liability out side of privity of contract” often prevented 
plaintiff from successfully suing a party with whom they had not directly dealt with. Ibid  
31

 Roger E.Meiners and Franles L. Edwards, Managing in the Legal Environment (3
rd

 ed), West 
Publishing Company, USA, 1996, p.191 
32

 Ibid 
33

  Merzger, Supra note 29, p.420 
34

  Ibid 
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However, later on, with the development of complex process of production and 

distribution, there came to be a less need to protect manufacturers from liability 

for defective goods35. The emergence of long chains of distribution was meant 

that consumers often do not deal directly with the party ultimately responsible for 

defects in products they buy36. Moreover, with the development of corporate 

based economy, consumers have been less able to bargain on equal terms with 

such parties in any event37. The growing complexity of goods has also made 

buyer inspection more difficult38. Due to all these developments, product liability 

law has moved from its earlier caveat emptor emphasis to a stance of caveat 

venditor (let the producer and seller be ware)39. Following this new 

developments, the manufacturers of goods became liable for any defect in goods 

they put in to the market40. The manufacturers could no longer avail themselves 

of the defenses of privity and caveat emptor.  

The imposition of such legal liability on manufacturers is known as extra 

contractual liability. Extra contractual liability goes beyond contractual promises, 

and imposes standards of quality and performance on manufacturers41. 

Manufacturer, therefore, must produce products using proper care to eliminate 

foreseeable harm, or they risk being found liable if a consumer is injured by a 

defective product42. When looked at from an economic point of view, extra 

contractual liability rules provide an incentive for producers to take cost-effective 

measures to prevent defects that may harm consumers43. Moreover, some of the 

limitations inherent in the law of contract can be addressed through the law of 

                                                 
35

 Meiners and Edwards, Supra note 31 
36

 Ibid 
37

  Merzger, Supra note 29 
38

  Ibid 
39

Underlying this shift toward caveat venditor is the belief that sellers, manufacturers,, and their 
insurers are best able to the economic costs associated with the product defects, and such 
parties can often pass such costs in the form of higher prices. Thus the economic risks 
associated with defective products have been effectively spread through out society, socialized. 
Ibid.  
40

 Neil Story and Lynn M.Ward, American Business Law and the Regulatory Environment,South 
Western Publishing Company, USA, 1989, p.473 
41

 Howells and Weatherill, Supra note 7, p.8 
42

 Ibid 
43

 Peter Cartwright, Consumer Protection and the Criminal Law: Law, Theory and 
Practice,Cambridge University Press, UK, 2001, p.15 
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tort44. The extra contractual liability of manufacturers may be based on the 

theories of negligence, misrepresentation or strict liability45. It is similarly provided 

under Ethiopian law that extra contractual liability may be based on fault or strict 

liability46. 

2.1.2.2 Bases of Extra Contractual Liability 
2.1.2.2.1 Fault Based Liability 

One of the sources of extra contractual liability is fault. Fault based liability arises 

from an act committed either negligently or after a malice aforethought. An act is 

said to be committed negligently where a person fails to exercise a degree of 

care that a reasonable, prudent person would have exercised under the same 

circumstances. If a manufacturer fails to exercise due care to make a product 

safe, a person who is injured by its product may sue the manufacturer for 

negligence47. The manufacturer is expected to exercise due care in designing the 

product, selecting the materials, using the appropriate production process, 

assembling the product and placing adequate warnings on the label informing the 

users of dangers of which an ordinary person might not be aware48. The duty of 

care also extends to the inspection and testing of any purchased components 

that are used in the final product sold by the manufacturer49. An action based on 

fault does not require privity of contract between the injured plaintiff and the 

defendant manufacturer50. It does not matter whether or not the buyer dealt 

directly with the manufacturer51. The manufacturer’s duty of care extends to all 

persons who might foreseeably be injured if the manufacturer does not exercise 

                                                 
44

 For example, the consumer who is given a defective product by a friend and suffers injury will 
have a right of redress against the producer of that product in the law of tort, either under the tort 
of negligence or strict liability. Ibid 
45

 Ibid 
46

 The Civil Code, Supra note 10, Art. 2027 
47

 Frank B. Cross Roger and  Leroy Miller, West’s Legal Environment of Business: Text, Cases, 
Ethical, Regulatory, International and E-commerce issues( 4

th
 ed), west Thomson learning, 2001 , 

p.281 
48

 Ibid 
49

 Miller and Jentz, Business Law Today(8
th
 ed), Thomson West, USA,2008,p.483 

50
 Ibid 

51
 Ibid 
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its duty of care52. Consumers, hence, as plaintiffs have to prove that that the 

manufacturer or the distributor or the defendant has a duty of care which he 

failed to comply with and that the actual loss and injury was directly caused by 

the failure of the defendant to exercise due care53. Misrepresentation is still 

another source of fault-based liability. When a fraudulent misrepresentation has 

been made to the user or consumer and that such misrepresentation results in 

injury, an action may be brought against the manufacturer or distributor54.  

2.1.2.2.2 Strict Liability 

Strict liability, as one aspect of extra contractual liability, has had its greatest 

growth since the early 1960s when a common law court ruled on the leading 

case of Green Man V Yuba Power Products that: 

“A manufacturer is strictly liable in tort when an article he places on the 

market, knowing that it is to be used with out inspection for defects, proves 

to have a defect that causes injury to a human being55.”  

Where negligence cannot be proved and there is no possibility to rely on 

warranty, an injured plaintiff may rely on strict liability as a basis for recovering 

damages. Strict liability in extra contractual liability is imposed when a defective 

product has caused injury or when injury results from a justifiable reliance on a 

material misrepresentation of the quality of a product56. The liability is strict 

because the plaintiff need not prove fault (negligence or fraud) on the part of the 

defendant. The liability is also in extra contractual for the existence of the liability 

doesn’t depend on the existence of warranty. Unlike that of negligence which 

focuses on the behavior of the manufacturer, strict liability focuses on the nature 

                                                 
52

 It is foreseeable that the ultimate consumer of goods might be hurt if goods are not properly 
designed or built. Likewise disclaimers in contracts are usually not effective to shield a 
manufacturer or seller against liability for fault of negligence to consumers. Usually such clauses 
are held to be against public policy. Barnes and Morehead, Supra note 21, p.300  
53

J. David Reitzel and Donald P.Lyden, Contemporary Business Law: Principles and Cases(4
th
 

ed) MC GrawHill, USA,1990, p.355  
54

 Jentz and Miller, Supra note 20, p.446  
55

 Retzel and Lyden, Supra note 53, p.373 
56

 Ibid 



 16

of product, and not on the character of the defendant57. The defendant is liable 

no matter how careful or reasonable he may have been in his conduct58. 

 

There are rationales for imposing strict liability against a manufacturer. The 

production, distribution, packaging, origin and advertising of goods have become 

more complex and uncertain to the consumer world59. And hence, consumers 

need protection. Manufacturers and distributors should not also escape liability 

for faulty products simply because they are not in privity of contract with the 

ultimate users of the products60. Moreover, it is difficult to prove the negligence of 

the manufacturer61. Short of strict liability, the plaintiffs recovery would be 

conditioned on proof of certain elements which are either impossible to prove or 

expensive to prove62. More than consumers, manufacturers are in a much better 

position to distribute loss due to defective products as a cost of doing business, 

either by raising prices or by procuring insurances63. Imposing strict liability on 

manufacturers has also the objective of policing their operations more carefully 

and so that they would make fewer defective products64. 

All these justifications for imposing strict liability were summed up in a certain 

court case as follows: 

There are two reasons for imposing strict liability on manufacturers. They 

may be summarized by the phrases “incentive” and “risk allocation”. A 

manufacturer is in the best position to discover defects or dangers in his 

product and to guard against them through appropriate design, 

manufacturing and distribution safeguards, inspection and warnings. A 

rigorous rule of liability with enhanced possibilities of large recoveries is an 

                                                 
57

 But under warranty and strict product liability in tort, if the product is defective and causes 
harm, then the defendant is liable no matter how careful or reasonable the behavior. A 
fundamental distinction is that negligence is fault based and defendant centered, while warranty 
and strict product liability in tort are non-fault-based and product centered.  Story and Ward, 
Supra note 40 
58

 Ibid 
59

 Reitzel and Lyden, Supra note 53, p.374  
60

 Ibid 
61

 Daniel Behailu, Consumer Protection Under the Ethiopian Law of Extra Contractual Liability, 
Addis Ababa University,  Faculty of Law, (Unpublished), 2003, p.103 
62

 Ibid 
63

 Reitzel and Lyden, Supra note 53, p.484 
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“incentive” to maximize safe design or “deterrence” to dangerous design, 

manufacture and distribution…a second approach has been variously 

expressed as loss distribution, risk allocation or enterprise liability. 

Regardless of safety measures taken by manufacturers and distributors, 

accidents and injuries will inevitably occur which can be fairly said to have 

been wholly or partly caused by some defective characteristics of the 

product involved. Accidents and injuries, in this view, are seen inevitable 

and statistically foreseeable cost of the product’s consumption or use65.  

 

Strict liability for defective products is also provided under Ethiopian law. Under 

Art.2085 of the Civil Code, it is provided that manufacturers are liable for the 

damage caused by the goods they produce. Accordingly, manufacturers who sell 

goods to the public for profit are liable for any damage resulting from normal use. 

The liability of manufacturers is strict. There is no need to prove their conduct. 

Though the liability of the manufacturer is strict, there are situations where the 

manufacture may not be held liable66. The manufacture is not liable where the 

defect which has caused the damage is such that it could have been discovered 

by the customary examination of the goods and where the damage is caused by 

abnormal usage. The manufacturer has thus to prove that the defect which has 

caused damage could have been discovered by customary examination of the 

good or/and that the damage is caused by abnormal use of the product. In 

addition to this, the manufacturer may relieve him by proving that the plaintiff was 

a contributory negligent; that the product was not used for its intended purpose 

and the product was abused or altered which rendered it unsafe. 

2.1.2.3. Remedies under the Law of Extra Contractual Liability 

             (Compensation) 

 Article 2028 of the Civil Code of Ethiopia provides “whosoever causes damage 

to another by an offence shall make it good.” The law provides for the liability of 

                                                                                                                                                 
64
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65

 Story and Ward, Supra note 40, p.502  
66

 The Civil Code, Supra note 10, arts. 2085(2)  and 2086(2) 
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any one who causes damage due to his fault. Whether a person is legally 

capable or not doesn’t matter in relation to his liability towards the victim. 

The main objective of compensation is to put the victim in the position in which 

he was before the occurrence of the damage. The damages that the law awards 

may be either material damage or moral damage. Material damage relates to the 

pecuniary damage of a person such as financial loss that includes loss of profit, 

expenses of medical treatment or generally losses that affect the financial 

interests of the victim. 

Material damage may be either present or future. The former is the victim’s 

current loss while the latter relates to the loss of the victim in the future. Under 

Ethiopian law both present and future damage are employed in determining the 

extent of compensation that the victim needs to be awarded67. In determining the 

extent of compensation for the victim, art. 2091 of the Civil Code is clear enough 

in saying that compensation shall be equal to the damage suffered by the victim. 

In other words, the tort-feasor is expected to make good all the damage suffered 

by the victim. However, this principle of awarding of equal amount of 

compensation to the damage sustained has certain exceptions. Article 2097 

provides that the victim may not claim compensation for the damage he has 

suffered in so far as, by acting in reasonable manner, he could have avoided or 

limited the damage. Moreover, the victim is entitled only to partial compensation 

where the damage is partly due to his fault.  Article 2101 still provides for the 

reduction of the compensation to be paid by a person who caused the damage 

which, in consequence of unforeseeable circumstances, expanded beyond what 

could reasonably be expected. The mode of compensation, as a matter of 

principle, is monetary compensation, and the exceptions are other modes of 

compensation68. The compensation may be either in lump sum or on the basis of 

maintenance allowance. In case of fatal accidents, however, as art.2095 (2) 

indicates, compensation shall be in the form of maintenance allowance.  

 
                                                 
67

 Art.2090, 2092 of the Civil Code  
68

 Id., Arts. 2118-2123 provide for other modes of compensation 
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2.1.3. Limitations of Contract and Extra contractual Liability 
          Laws in Consumer Protection  
2.1.3.1. Limitations of Private Law in Consumer 
            Protection in General 

 It is not difficult to construct a powerful argument that a legal system 

based exclusively on individual action by consumer against trader 

bears no useful relation to an economy of mass production and 

extended distribution and marketing chains. The pursuit of such distinct 

goals as the correction of market failure and fairness with in a market 

order cannot be fully achieved under a system based purely on private 

law69. 

As a market failure is rampant and thus perfect market does not exist in reality, it 

is clear that private laws on which it is based suffer from limitations that make 

them inadequate for protecting consumers70. Private laws cannot discipline the 

market to the advantage of the consumers71.  One of the characteristics of the 

perfect market is that economic actors, including consumers, have “perfect 

information” about the nature and value of commodities traded72. In reality, 

however, private laws can not help consumers protect themselves from 

information asymmetry in that they know less than the other party(generally the 

supplier) and will frequently suffer from some information imperfections73. Private 

laws, as such, have limitations in sharpening the messages expressed by 

consumers about market operations and producer behavior74. Another main 

limitation of private law is that it relies upon the victim for its enforcement. A 

rational individual will not enforce the law unless the expected benefit exceeds 

the expected cost, and in many cases private enforcement of consumers rights 

                                                 
69
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will be prohibitive75. Expensive court litigation, stringent court procedure, 

ignorance of the law, cost of witness hearing and bargaining costs are some of 

the prohibitions76.  In this case, a consumer who has contracted with a foreign 

trader may encounter even larger problems in enforcing his rights77. When a 

consumer is forced to take legal action in a country different from the one in 

which he lives, he will often incur considerable travel costs and costs for 

accommodation in order to submit and defend his claim78. In addition, the case 

may be heard in a different language than the consumer’s, which may cause 

problems even to a consumer who is sufficiently proficient in the other language 

to conclude a contract in that language, but often not sufficiently to appear in 

court79. In many cases, a consumer who is forced to bring proceedings in a 

foreign country will not enforce his rights80. 

 

Such qualifications to the role of private law in safeguarding the interest of 

consumers are deepened by the practical problems of securing access to 

justice81. The reluctance of consumers to go to court and the absence of effective 

recourse to representative actions together shelters producers from the 

consequences of their failure to fulfill consumers’ demand and expectation, while 

also denying consumers the practical enjoyment of their legal rights82. These 

various reasons on the limitation of private laws sharpen the policy perception 

that an effective program of consumer protection in the modern market must 

embrace public law too83.  
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2.1.3.1.1 The Limitations of Contract Law in Protecting 
                 Consumers 

In addition to the general limitations of private laws shown earlier, contract law 

has its own limitations in protecting consumers’ interests. The major limitation of 

contract law is that consumers who have not had privity (contractual relationship) 

with the manufacturer may not have a remedy against the latter for any injury 

sustained as a result of using the product84. This deficiency of contract law has 

posed more problem on consumers as modern marketing has typically put 

consumers at several removes from the manufacturer85. The possibility of 

consumers to directly enter in to contract with manufacturers is very rare as there 

are several actors from point of production to point of direct supply to 

consumers86. Hence, unless the consumer himself has purchased the defective 

goods from the producer, he or she has no cause of action against the producer 

for breach of warranty87. On account of these, purchasers of defective goods can 

sue only the immediate seller and not the manufacturer, with whom there is no 

contract. And in most cases, consumers make contract with retailers and 

immediate suppliers far removed from the producer88. Even worse, it will be even 

impossible to sue the retailer, for example, if he has become insolvent or cannot 

be traced, and so the consumer may be left with out remedy89. Moreover, 

retailers, particularly those who are mobile, and who know that they could not be 

traced, may not be interested in having a permanent customer and knowingly sell 

defective goods in the market90.  
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2.1.3.1.2 The Limitations of the Law of Extra Contractual  
                 Liability in Protecting Consumers 

In addition to the limitations that we saw earlier for private laws in general, the 

law of extra contractual liability has also its own unique limitations. One of the 

principal limitations of the law of extra contractual liability is that it does not allow 

recovery for pure economic losses91. Another limitation of this law is the difficulty 

to prove acts of the tort-feasor92. Acquiring proof of negligent design or of 

negligent manufacturing process may require examination of the defendant’s 

manufacturing facilities and processes93. The defendant may not allow access to 

necessary information and otherwise acquiring it, if possible at all, can be 

costly94. The plaintiff still faces the difficulty of dealing with a variety of possible 

defenses raised by the defendant. The defendant may prevail by proving that the 

plaintiff knew of the defect, understood the danger and voluntarily assumed the 

risk95. Still, as a result of the defense of contributory negligence by the defendant, 

the plaintiff may even be completely barred from recovery for injuries sustained 

as a result of negligence on his part96.  

2.1.4 The Essence of Criminal Law 

Criminal law is part of public law. It is a law dealing with the punishment of 

criminal acts. Criminal acts are those acts which are prohibited and made 

punishable by law. The criminal act may consist of the commission of what is 

prohibited or the omission of what is prescribed by law. The criminal act is said to 

be complete only when its legal, material and moral ingredients are present97. 

This is to mean that there should be a law that prohibits the commission or 
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omission of an act; the suspect must have either committed or omitted those 

particular acts; and there should be either intention or negligence on the part of 

the perpetrator in the commission of the criminal act. 

 One of the main objectives of criminal law is the deterrence of a certain criminal 

conduct. The law through imposition of punishment aims to prevent the future 

commission of the act by the perpetrator or other potential offenders. Criminal 

law in doing so aims at protecting the society from such undesirable acts. 

2.1.4.1 Criminal Law and Consumer Protection 

As one of the objectives of criminal aw is the protection of society from 

perpetrators of criminal acts, it has many things to do with consumer protection. 

The need for the protection of consumers have been clearly given due 

recognition under the criminal law of Ethiopia. The criminal law, in this case, aims 

at deterring the commission of crimes that are harmful to the consumers’ health 

and safety. Criminal law has clearly criminalized those harmful conducts so as to 

protect the interest of consumers. Accordingly, a person(whether physical or 

legal) who intentionally manufactures food stuffs or products unfit for human 

consumption; or who intentionally manufactures goods which contain injurious or 

damaged ingredients  is punishable with imprisonment for not less than six 

months or with a rigorous imprisonment for not less than five years and fine in 

serious case98. Moreover, adulteration of goods or foods in such a way that 

endanger public health is punishable with imprisonment for not less than five 

years and fine in serious cases99. The law still imposes the same level of 

punishment on those who intentionally stores, offers for sale, exports, and 

imports, receives, or distributes such injurious products100. The law has also 

provided for rigorous imprisonment of not less than seven years where the 

person deliberately manufactures, adulterates, sells, distribute medicaments, 

dietetic products or tonics, the defective manufacture or adulteration of which can 

have dangerous effects101. 
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It is not only intentional (deliberate) conducts that criminal law tries to discipline. 

Negligent acts of manufacturing, storing, offering for sale, exporting, importing, 

and distributing of injurious products still entail liability. In this regard, the law 

provides for simple imprisonment not exceeding six months or fine where the 

crime is committed negligently102. In doing so the criminal law plays its role in 

protecting consumer from adulteration of food stuffs and defective manufacturing, 

storing and distributing of goods by disciplining and deterring such undesirable 

acts of manufacturers and distributors. 

 

But criminal law, from the perspective of the consumer protection, has its own 

limitation. Firstly, criminal law requires proof of beyond reasonable doubt to make 

the manufacturer criminally liable. Unlike civil cases, whose standard of proof is 

of preponderance of evidence, proof of criminal cases is stringent. Moreover, the 

manufacturer is liable criminally for adulteration and defective manufacturing only 

when acts of negligence or fault are proven on his part. Proof of negligence and 

fault is still by itself very difficult. Secondly, criminal law has nothing to do with 

compensating victims of defective or adulterated goods and food items. As a 

result of using a defective product, the consumer may have sustained injury and 

loss. For these, criminal law could not be of help. 

2.1.5 Competition 

2.1.5.1 The Essence of Competition  

Broadly defined, competition, in a market-based economy, refers to a situation in 

which firms or sellers independently strive for the buyer’s patronage in order to 

achieve particular business objectives such as profits, sales or market shares103. 

In a much similar way, competition has also been taken as the striving or 

potential striving of two or more persons or organizations engaged in production, 

distribution, supply, purchase or consumption of goods and services in a given 

market against one another which results in greater efficiency, high economic 
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growth, increasing employment opportunities, lower prices and improved choice 

for consumers104. Hence, competition is a competitive rivalry that takes place 

between and among firms through price, quantity, service quality, or a 

combination of these and other factors that consumers may value. Competition 

by itself encompasses competition policy and competition law. Competition policy 

consists not only of competition law enforcement, but also of trade liberalization 

and deregulation in the interest of consumers’ welfare and the general public105. 

The way competition laws are enforced and the appropriateness of the 

enforcement; the process of liberalization and deregulation through privatization 

are, as such, the concern of competition policy106. Competition law is also a law 

of general application as it applies to all sectors of economic activity unless 

special exemptions are provided107. Unless, the competition law itself or any 

other legislation provides to the effect that certain economic activities are 

exempted for a certain policy reason, competition law, as a matter of principle, 

applies to all economic activities and actors108. 

Competition forces firms to become efficient and producers to offer a greater 

choice of products and services to consumers. In a competitive market economy, 

price (and profit) signals tend to be free of distortions and create incentives for 

firms to redeploy resources from lower- to higher-valued uses109. However, firms 

also have the incentives to acquire market power, that is, to obtain discretionary 

control over prices and other related factors determining business 

transactions110. Such market power may be gained by limiting competition 

through erecting barriers to commerce, entering in to collusive arrangements to 

restrict prices and out put, and engaging in other anticompetitive business 
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practices111. These examples of imperfect competition are generally viewed as 

market failures that result in inefficient allocation of resources and adversely 

affect industry performance and economic welfare. Such market failure enables 

sellers to deliberately reduce out put so as to extract higher prices at the expense 

of consumers and society in general112. 

 

The most common objective of competition policy is the maintenance of the 

competitive process or of free competition, or the protection or promotion of 

effective competition113. This is an act of preventing unreasonable restraint on 

competition. In doing so, competition protects the market by striking down or 

preventing those private, and where possible, business restraints that adversely 

interfere with the competitive process. Here competition disciplines the conduct 

of the firms to act in a manner compatible with the objectives and principles of 

competition policy and law by preventing and sanctioning anticompetitive acts of 

business. Thus through providing a level playing field, competition improves 

economic efficiency and stimulates innovation and growth and as result 

maximizes the welfare the welfare of the society through lower prices, higher 

quality and a more variety of products choices114.  

 

Though initially, the primary objective of competition policy and law was the 

maintenance and promotion of effective competition and countering restraints of 

competition, it has, in recent years, however, been expanded significantly to 

include lessening the adverse effects of government intervention in the market 

place115. Other commonly expressed objectives of competition policy are 
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prevention of abuse of economic power and thus protection of consumers and of 

producers who want the freedom to act in a competitive manner; and 

achievement of economic efficiency, defined broadly so as to encourage 

allocative and dynamic efficiency through lowered production costs and 

technological change and innovation116. Attaining economic efficiency so as to 

maximize consumer welfare is still another objective117. Moreover, improving 

access and opening markets by reducing barriers to entry through deregulation, 

privatization, tariff reduction, or removal of quotas and licenses are, too, 

specifically highlighted as important objectives in the administration of 

competition policy in several industrial countries118. 

2.1.5.2 Competition and Consumer Protection 

The impacts of anticompetitive acts of market actors on consumer protection 

have been stated as: 

                       The violations of competition law such as price fixing and related 

horizontal restraints, anti competitive mergers, unreasonable vertical 

restraints, and predatory pricing impose the supply of options by 

imposing restrictions on the variety of prices and products that the free 

market would offer to consumers. The competition law by banning these 

benefits the consumer. Price fixing and other illegal horizontal restraints 

artificially restrict the array of price options the competitive market would 

otherwise provide. Price fixing prevents consumers from choosing the 

best price that would otherwise have been available. Mergers are other 

traditional competition violations that have effects on the range of 

options available to consumers, both directly in the short term, and 

indirectly in the long term. An anticompetitive horizontal merger can 

directly eliminate significant competition by diminishing options with 

respect to price, product quality, or variety. It can also have the long run 

or indirect effect of making industry wide collusion easier or more 
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probable, thus leading to the elimination of still more options that 

consumers might prefer. Non-price restraints, such as exclusive dealing 

and exclusive territories have similar effects, often significantly restricting 

down stream firms in the choices that they can offer to consumers. 

Predatory pricing similarly interferes with the array of options that a 

competitive market would present. Predatory pricing occurs when a firm 

prices goods below costs in hopes of deriving rivals out of the market, 

discouraging entry of new firms and or extending the firms monopoly 

power. Predatorily low prices are good for consumers only in the short 

run. In the long run, such prices threaten to eliminate firms that are 

providing alternatives that consumers would actually prefer. The 

consumers thus loss the option of purchasing better or more 

competitively priced products119. 

When anticompetitive practices prevail in the market, producers would not tune 

to the interests of consumers. Consumers would be at the mercy of producers as 

they would not have a say in the market place. The market would fail to provide 

quality and safe products. As the number of producers and suppliers would be 

limited, they would abuse their monopoly power. Since consumers have no 

where to go to look for the same product, they would simply remain using 

products that are of low quality. Similarly, consumers would also be vulnerable 

for exorbitant prices, as few producers would abuse their dominant position. The 

consumers will have no option to look for other competitive prices and better 

quality on similar products. The need of consumers for safety, quality and 

competitive prices would be endangered in markets dominated by 

anticompetitive acts of market actors.  
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This calls for competition law. As we have seen earlier, one of the main 

objectives competition law is the maintenance of competition in the market place. 

In doing so, competition disciplines the structural and behavioral problems such 

as price fixing, abuse of dominance, cartels, collusive agreements and mergers.  

This would make market actors play a fair game that promotes innovation and 

efficiency in production and distribution of goods and services.  Market actors 

would be geared towards qualitative improvement in manufacturing and 

distribution. When the market is operating in such an efficient manner, it would 

be responsive to consumers’ signals by availing the best possible choices of 

quality, lowest prices and adequate supplies, thus leading to increased consumer 

welfare. Moreover, when the market is efficient, consumers would have an 

unimpaired ability to make decisions in their individual interests. And producers 

would respond to collective interests of consumers120. This is because, producers 

would have internal incentives to further consumer policy objectives by, for 

instance, developing a relationship for quality or attracting consumers away from 

rivals by availing the necessary information to minimize switching costs121.  

 

Just like consumer protection law, competition law has, at its root, the recognition 

of an unequal relationship between consumers and producers122. Though 

competition law vows to enhance consumer welfare accordingly, unlike 

consumer protection law, it addresses this goal from the supply side123.  
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Generally speaking the positive impact of competition law in consumer protection 

can be summarized as:  

A society based on the model of perfect competition in the market would 

secure the best of all possible worlds for the consumer. The consumer, 

indeed, is dominant. He or she exercises the power of commercial life or 

death over suppliers in the shape of his or her purchasing decisions. The 

consumer will be supplied according to his or her purchasing decisions. 

The consumer will be supplied according to his or her preference and, 

for society generally, there will be no waste of resources. From the 

consumer stand point, we might characterize a perfect market as one 

where there is no such thing as an unsafe product or even a poor quality 

product. There are simply products of different types from which the 

consumer can choose. Increased demand will in theory lead to an 

increase in price, but a corresponding increase in supply will quickly 

restore equilibrium between supply and demand. By contrast, in the 

absence of competition, inefficiency will prevail. Consumers will no be 

able to express their preference by sending messages via choice among 

competing products or services. Items may be produced which are not 

wanted, because the absence of competitive process obstructs the 

transmission of messages124.  

 

However, competition law has also its own limitation in consumer protection. It is 

not only the existence of sufficient number of producers and suppliers that has to 

be taken in to consideration. Their existence alone may not go that much in 

enhancing the welfare of consumers. Because, it is not only the supply side that 

matters to the consumers’ world. The demand sides of consumers have also to 

be taken in to account. It is so because absence of perfection on the demand-
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side may be accompanied by flaws on the supply side125. It is not only when the 

market actors are playing a fair game that consumer’s interest would be 

enhanced but also when the consumer has sufficient knowledge and information 

to decide about market operations126. For this, consumers should have the notion 

about price and quality options. The consumer also needs to be protected from 

misleading advertisements and other misleading conducts of market actors127. It 

is not the competition law that provides sufficient protection to such market 

failures.  For all these, there is a need to discipline the producers to the effect 

that they act honestly and openly providing the necessary disclosures and 

warning as a material fact for transaction128. More is that competition policy and 

law may not provide redress for damages consumers may have incurred129. In 

addition to these, we have to note that consumer protection may not always be 

the prime objective of competition policy and law130. It may have several other 

objectives that it gives priority. Competition law may leave consumer protection 

as a marginal, if none at all, of its objectives131. All these demand the existence 

of consumer protection law that fills the gaps we have under the competition law. 

2.1.6 Regulation  
2.1.6.1 The Essence of Regulation  

Regulation is all about the relationship between government and business. It 

pertains to the various instruments by which Governments impose requirements 

on business enterprises and citizens. It accordingly embraces laws, formal and 

informal orders, administrative guidances and subordinate rules issued by all 

levels of government, as well as rules issued by non-governmental or 

professional self-regulatory bodies to which Governments have delegated 
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regulatory powers132. It is the making and enforcing of rules by government 

organs that are intended to affect the behavior of economic actors133. Through 

regulation government agencies control the activities of economic agents that, if 

not controlled, will be performed sub-optimally or outside individual and collective 

bargaining134. Regulation is also taken as intentional restriction of some ones 

choice of activity by any entity not directly involved in the performance of that 

activity135. Through regulation governments can pursue different types of 

objectives. Economic regulation, social regulation and administrative regulation 

are among the three main categories of government intervention in pursuit of its 

objectives136. Social regulation covers health, safety, and environmental quality 

and specifies how particular goods and services will be designed, produced, and 

sold137. Economic regulation includes government requirements which intervene 

directly in market decisions, such as pricing, competition, and market entry or 

exit138. Administrative regulation includes paperwork and formalities through 

which governments collect information and intervene in individual economic 

decisions139. 

 

Regulatory systems can be categorized as government regulation, self regulation 

and market140. Government regulation exists when governmental institutions 

make and sanction rules for the market by deriving their authorities from the 
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government141. Its subject matter may be social, by focusing on such concerns 

as protecting citizen or worker health and safety, accomplishing environmental 

and aesthetic goals or promoting civil rights objectives, or economic, by focusing 

on legally enforceable guidelines and direction  that are regarded as means for 

legitimate commercial endeavor142. The other type of regulatory system is self 

regulation. Self regulation refers to soft law including unilateral rules and 

standard of firms, bilateral arrangements between firms and the government, 

collective arrangement between firms, or collective arrangement among the 

government, firms and other actors143. Self regulation exists when private sector 

agencies make rules, and sanction failures by disciplinary actions, by deriving 

their authorities from acceptance of the rules by their members and delegation144. 

Self regulation is, as such, understood as a system of private ordering. It is an 

undertaking and standard of performance that firms voluntarily impose upon 

themselves. Many argue that self regulation is generally the preferred form of 

regulation. It is said to be more flexible and impose lower burden on business145. 

In fact, there is little evidence that self regulation is cheaper for business or more 

effective for consumers146. Self regulation is often introduced without being 

subject to the public policy development process or regulatory impact 

statements147. Too often, it is applied to industries that are manifestly unsuited to 

such an approach148. Self regulation is often characterized by lack of effective 

enforcement mechanisms which produces the worst of both worlds – it imposes a 

burden on compliant businesses while the non-compliant ignore it or “free 

ride”149. Finally self regulation is supposed to be more flexible than government 
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regulation but there is little evidence to support this assertion150.Moreover, the 

market it self can also be taken as a regulatory system as it governs individual 

behavior and the structure of opportunity sets with in which choices are made151. 

It is a regulatory system where private powers operate152. In a market regulatory 

system, the market itself is assumed to regulate the conduct of its actors to the 

required optimum level153. 

 

There are both economic and non-economic rationales for government 

regulation. The economic rationale for regulation is that the market exhibits a 

type of market failure such that if left on its own, it (the market) will not produce 

an efficient outcome154. There are several reasons why this may be the case. 

One of the principal reasons is that the market exhibits a natural monopoly which 

would open the door for abuse155. In such a case, governments need to regulate  

the abuse of monopoly and protect the competition process. The other type of 

market failure is associated with externalities. Certain types of economic activity 

exhibit external effects that can be either negative or positive156. The free market 

system does not internalize these externalities157. Hence, the government must 

step in to protect the interest of the public as a whole. Finally, there are social 

obligations that the government must tend to provide. Services such as 

electricity, water, telephone and basic transportation are considered public 

services to which all citizens are entitled158. These social service obligations are 

closely associated with the concept of "universal service" or "universal 

access159." As the provisions of these services are based on a purely social goal, 
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rather than a commercial goal, it is incompatible with the free market160. In this 

case, the government will have to intervene to ensure that such services are 

provided in a manner that is consistent with the goal of service universality161. 

So, there are many reasons why the government has to step in where markets 

fail to produce the desirable outcome. 

 

Once recognized, the specific nature of government regulation has also been 

analyzed through three dominant theories namely the public interest theory, the 

capture theory and the economic theory162.The public interest theory, which was 

dominant until the 1970s argued that government regulation, is a response to 

public demand for correction of inefficient and inequitable practices of the actors 

in an unregulated market163. It is assumed that markets are always apt to failure 

if left unregulated, and that government can act efficiently164. This theory calls for 

governments to rectify situations of market failure caused by imperfect 

competition, market disequilibria, missing markets (caused by hidden or 

asymmetric information, high transaction costs, externalities, public goods) or 

market outcomes that are undesirable for social reasons165. 

 The capture theory, on the other hand, argued that regulated parties capture 

government regulation through time so that regulation serves their interest 

instead of the public interest166. It argued that regulation is a response to demand 

of regulated parties who want to escape competition and obtain government 
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protection of their interests167. Accordingly, regulation comes to serve the interest 

of those regulated. This regulatory capture is said to occur where, due to industry 

control of information, the effects of repeated interactions and career 

opportunities, the regulator comes to serve the interest of the regulated168. 

The economic theory, which grew beginning the early 1970s, argued that 

government regulation is the result of the forces of demand and supply between 

politically effective economic interest groups and the government169. It argued 

that government regulation is nothing but supply of rules of behavior to the 

economic interest groups in consideration of the support the politicians may get 

from the groups and that the demand for regulation comes from the groups that 

seek the economic benefits the government can provide through regulation170. 

 

However, recently, there has been a clear trend towards decreasing the 

government’s role in economic activities. There have been various reasons for 

this. The most important of all these is the regulatory failures that have been 

observed so far as a result of capture theory171.The theory posits that because 

the regulated company is likely to have superior information, as it is involved in 

the regulated economic activity, it can easily manipulate the regulator to its own 

advantage172. Consequently, the regulator ends up protecting the producer rather 
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than the consumer173. The second reason for a regulatory failure arises from the 

fact that the regulator itself is not perfect174. Another problem in relation to 

regulation is the existence of regulatory barriers to competition. Such regulatory 

barriers may be related to market entry and exit such as introduction of 

uncommon norms and standards, subsidization and prolongation of monopoly 

rights, exclusion of certain activities from the scope and coverage of competition 

laws175.  

So as to do away with these problems, efficient regulatory principles have been 

recommended to be adopted built upon non-discriminatory, simple and 

transparent standards176. Accordingly, the role of regulator have to be 

concentrated only on regulating markets where monopolies prevails; where  

externalities exist and where there is a need to provide public services177. Apart 

from this, the private sector has to assume the role of the operator in the 

market178. And the regulator shall be one that has a well-defined mandate to 

serve the interest of the public; have a clearly specified set of regulatory rules, 

such that its decisions can be monitored and challenged if need be, and is 

sufficiently independent of but at the same time, be accountable to the 

government179. 

 

In Ethiopia, economic regulation has had its root since the imperial regime180. In 

the post 1991 period, the newly established government of the Federal 

Democratic Republic of Ethiopia, along with the on going privatization and 

economic reform, established several sectoral regulators with various regulatory 

functions. The sectoral regulators have been established in the form of ministries, 

authorities, agencies, commissions and offices as regulators of the market for the 
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supply of goods and services181. In each sector of the economy, the particular 

laws provide for requirements that firms and business persons have to comply 

with before their engagement in the production and provision of goods and 

services to the public. 

The compliance requirement begins from getting the required permit before 

engagement in that particular service or production sector concerned. The 

regulation still continues during the operation of the business activity. Exits from 

the production goods and provisions of services are also regulated. So in each 

sector of the economy, entry, operation and exit are regulated. By regulating the 

conducts of business persons accordingly, regulation helps to protect the 

interests of the general public and hence the consumer. 

In addition to the particular rules we have in each sector of the economy,  as 

indicated above, we have also a proclamation on commercial registration and 

business licensing182as an important regulatory legislation that applies to all 

commercial activities in all sectors of the economy. The preamble of this 

proclamation shows that one of the objectives is to improve the commercial 

registration, implementation and business licensing and issuance systems in a 

way that will promote free market economy; to attain economic development, and 

to follow up the elimination of impediments that befall the lawfully engaged 

business community. From the preamble, we can understand that the law aims at 

promoting the free market system. And as noted earlier, the promotion of 

competitive market is not only to the benefit of the business community but also 

to the benefit of the world of consumers, too. 

The commercial registration and business licensing proclamation also 

mandatorily provides that no person shall engage in any commercial activity 

which requires business licenses with out being registered in a commercial 

register183. The registration and licensing process helps to regulate the market 
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system so that it is possible to assure its proper performance by supervising the 

entry and exit of business persons.  

2.1.6.2 Regulation and Consumer Protection 

Consumer protection is a matter of regulation between market and 

government184. Through setting standards of production and distribution of goods 

and services, regulation plays a key role in consumer protection. Safety 

regulations, quality regulations, labeling and packaging regulations are the most 

important regulations that pertain to the protection of consumer rights185. In 

safety regulations, producers are required to live up to the level that is required 

before their goods are delivered to the market186. In quality regulations, 

producers and service providers would be required to refrain from producing or 

providing substandard goods and services to the public187. The requirement of 

packaging and labeling also helps too much in consumer rights protection. When 

goods are properly packed, they would be kept from damage and ruin so that 

they would still remain normal and intact for consumption. The labeling of goods 

is also very important in that it informs the consumer how to use, when to use as 

well as the date of manufacturing and expiry. 

In this regard, the Ethiopian government has enacted a proclamation that 

regulates the standards of production, import and distribution of food and 

medicine as well as the standard of health institution188. As the preamble to this 

proclamation shows, this regulatory law is enacted with the view to protect the 

pubic from health risks emerging out of unsafe and poor quality food and 

medicines. The proclamation also vows to avert health problems due to 

substandard health institutions and, incompetent health professionals. A 

subsidiary law for the implementation of this regulatory law further reinforces the 

objective of the law as protecting the health of consumers by ensuring food 
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safety and quality as well as the safety, efficacy, quality and proper use of 

medicines, among others189. Regulation not only requires compliance to the 

standards of quality, safety, labeling and packaging of goods and services, but it 

also imposes criminal liability for the failure to comply with these standards. And 

through imposition of such penalties, regulation ensures compliance to 

standards.  

Moreover, regulation helps consumer to be adequately informed through 

disclosure rules so that they can understand the price and quality of goods that 

are offered to them. This would make it easy for them to translate their 

preferences in to the market actions190. The role of regulation, in this regard, is of 

particular importance in countries where consumers are not as such aware of 

their rights191. In addition to this, regulation works for the interest of consumers 

through the protection of competition. As already discussed, in the absence of 

competition, the free market may fail to efficiently allocate resources in 

accordance with consumer preferences. When market fails, anticompetitive 

practices such as abuse of dominance, restriction of production and charging 

exorbitant prices will be the order. In such situations, regulation may be 

employed either generally or on an industry by industry basis to correct market 

failures resulting from the exercise of monopoly powers192. 

Price regulation, in case of inflation, is also important for the protection of 

consumers’ interests.  Inflation affects the consumers as it entails the decline in 

the purchasing power of currency. When there is inflation on consumer goods, 

regulators may impose a price cap as a temporary means to protect consumers’ 

interests. However, such measure is, in most cases, taken as a temporal 

measure for it has adverse effect on competition and also not a reliable means of 

protecting consumer rights in the long run193. 
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CHAPTER THREE 

3. Consumer Protection: The Legal Regime 
3.1 Introduction 

In this part of the paper, the writer deals with the meaning of consumer, the need 

for consumer protection, the experience of some other countries in relation to 

consumer protection, Ethiopia’s experience in consumer protection, and the 

newly enacted Trade Practice and Consumer Protection Law. This newly 

enacted Ethiopian Trade Practice and Consumer Protection Law is the first of its 

kind in Ethiopia. This is because there was no an integrated consumer protection 

law in the country. 

Regard, under this chapter, therefore, would be made to the rationale and 

objectives of this law, the scope of its application, the rights of consumer as well 

as the obligations of traders as provided under it. Along with discussing the legal 

regimes under consideration, attempts would be made to pinpoint the legal 

defects together with the possible gap closing recommendations. 

3.2 The Meaning of Consumer 

When we talk about the legal and institutional framework for consumer 

protection, it is essential to define who a “consumer” is. The Black’s Law 

Dictionary defines consumer as “a person who buys goods and services for 

personal, family or household use, with no intention of resale; a natural person 

who uses products for personal rather than business purposes194.” The definition 

provided above indicates that firstly, a consumer is a natural person. Hence, the 

term consumer in this sense excludes legal persons. Secondly, a consumer buys 

goods and services. Thirdly, the goods and services in transaction shall be for 

personal, family or household use with out intention for resale. This means that 

the goods and services should not be destined for resale or for business 

purposes. So, according to this definition, it is only when all these elements are 

fulfilled that a person is taken as consumer.  
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The repealed Ethiopian Trade Practice Proclamation No.329/2003195 also tried to 

define consumer as “any person who buys goods or services for personal 

consumption.” This proclamation, unlike the one provided by Blacks’ Law 

Dictionary, had simply donated a consumer as any person with out specifying it 

as a natural person. But it clearly indicated that the buying of goods or services 

had to be for personal consumption. On the other hand, the recently enacted 

Ethiopian Trade Practice and Consumer Protection Proclamation No. 685/2010 

defines consumer as “a natural person who buys goods and services for his 

personal or family consumption, where the price is being paid by him or another 

person and not for manufacture or resale196.” The definition provided by this 

newly enacted law is more clear and qualitative than the definition provided by 

the now repealed Trade Practice Law. Accordingly, for a person to be considered 

as consumer and hence be entitled to accorded protection, the person has to be 

a natural person. Legal persons are automatically excluded from the sphere of 

protection by consumer protection law. The natural person who buys goods or 

services has also to use them for personal or family consumption. When the law 

says personal, it is clear as it refers to the person of the buyer of goods or 

services. However, as to what constitutes the family of the buyer of goods or 

services can be determined by reference to the family code of Ethiopia197. In both 

cases, therefore, a buyer is considered as a consumer whether the goods or 

services are used for personal or family consumption. It does not matter whether 

the price for the goods or services is paid by him or another person. The law has 

still clearly provided that the goods or services bought by the natural person 

should not be geared for manufacture or resale. When a buyer, rather than 

availing for his personal or family consumption, destines the goods or services 

for resale or manufacture, he is not considered as a consumer in the legal sense 

of the term. Hence, in simple terms, consumer is the ultimate user of goods and 

services for his personal or family consumption. These definitions of who a 
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“consumer” is bring the issue of consumer protection into picture. And consumer 

protection is generally seen as a set of activities aimed at safeguarding the 

interests of purchasers of goods and services for their personal or family 

consumption198.This is achieved through a set of laws and policies aimed at 

ensuring social justice, equity and fairness in the relationship between business 

persons and consumers. 

3.3 The Need for Consumer Protection 

One of the principal reasons that led governments to protect consumer interests 

is the perceived imbalances in economic terms, educational levels and 

bargaining powers that consumers usually face199. There is a conventional big 

gap between the world of consumers and the world of business persons. 

Consumers are, in most cases, less informed and have less economic and 

bargaining power compared to business persons. Unless such difference in 

economy, information and bargaining power is balanced, business persons may 

abuse the imbalance to the detriment of consumers. Business persons may be 

tempted to mislead consumers about the goods and services they provide, 

unfairly exploit consumers, and supply fake and hazardous products to the 

market. It is to strike a balance in these imbalances that governments need to 

protect consumers. 

Moreover, the need for consumer protection arises to protect the health and well 

being of consumers by disciplining the conduct of greedy traders200.  Unless 

there is a law that takes the health of consumers in to account, business persons 

may not have regard to the health and well being of  consumers in their 

transaction with the latter. 

Governments may also need to protect consumers for the promotion of better 

economic development201. This is based on the assumption that consumers’ 
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protection can play a role in enhancing fair market practices. When consumers 

are protected, they would have the power to send signals to businesses persons. 

The latter would then be forced to respond to the demands of the former. 

Business persons would try to attract consumers by providing better products 

and services at a competitive price compared to their rivals. In the rush to provide 

better goods and services, competitors would focus on research, development 

and innovation of goods and services. These bring better and new products and 

services to the market and hence enhance economic and social development. 

This, as indicated earlier, can be achieved only when consumers are informed, 

powerful enough in bargaining power, in selecting goods and services, and are 

able to switch to other business persons when they are not happy with the goods 

and services provided by others.  

Finally, the need for consumer protection comes due to the failure of private law 

mechanisms to adequately protect the interests of consumers202. Contract and 

extra-contractual based protections that are dependent upon individual 

enforcement mechanisms have proved inadequate. This problem has, 

particularly, been exacerbated due to the technological and economic 

developments and the accompanying expansion and complexity of chain of 

production, distribution, and due to the emergence of bulk of similar products and 

services in the market. At this stage, the power of consumers to discipline the 

conducts of producers and suppliers is very minimal. So governments need to 

resort to a consumer protection agenda through the provision of consumers’ 

rights and the accompanying obligations of business persons. 

3.4 Experiences of Some Jurisdictions  

3.4.1 Introduction 

When we talk about the experiences of some jurisdictions, it is essential to bear 

in mind that the discussions would focus both on substantive regimes and 

institutional frameworks there of. The jurisdictions for discussions are selected 

based on their relevance to the Ethiopian situation, for example the South 
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Africa’s experience has been taken in to account in the enactment of this Trade 

Practice and Consumer Protection Law, and based on their well developed 

experiences. Accordingly, the experiences of South Africa, USA, France and 

Kenya would be discussed.  In addition to these, there would also be discussion 

on general experiences in relation to the independence of competition 

authorities. Discussions on general experiences on the independence of 

competition authorities have importance for, in our case, matters of competition 

and consumer protection are entrusted to the same organ. So discussions on the 

independence of competition authorities are essential in this regard. It is also 

important to note that effective competition enforcement is an important element 

for consumer protection. This is so when competition authorities are 

independence. 

3.4.2 The South African Experience 

In South Africa, consumers’ rights are protected by various acts consolidated 

under the Consumers’ Protection Act of 2008. This act provides extensively for 

various rights of consumers. Accordingly, consumers have the right to protection 

against discriminatory marketing practices203. Consumers have the right to select 

suppliers, the right to cooling off period after direct marketing, the right to cancel 

advance reservation, booking or order, the right to choose or examine goods and 

the right to return goods when they are found defective or unsafe204. The act also 

provides for the right to information in plain and understandable language, the 

right to disclosure of price of goods or services and the right to product labeling 

and trade description205. Moreover, consumers have the right to be protected 

from false or misleading representation and fraudulent and deceptive acts and 

misleading advertisements206. Under procedural rights, consumers have the right 

to be heard and obtain redress, to make complaint to concerned organ in case of 
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violation of their rights, and the right to seek alternative dispute resolution for 

cases, as well207. 

 

Institutionally, there is an investigation commission that makes investigation in 

case violations of consumers’ rights upon its own initiation or when complaints 

are lodged208. There are also consumer courts in each province to which the 

investigation commission refers cases for adjudication209. As part of its 

institutional framework, the South African Consumer Protection Act clearly 

recognizes the role of civil societies in consumer protection. Particularly, 

accredited consumer protection groups are entitled to initiate class actions before 

courts of law210. In South Africa, there is also a National Consumer Commission 

established as an organ of state with in the public administration but as an 

institution outside the public service responsible for the enforcement of the 

consumer protection act211. 

3.4.3 The United States’ Experience  

In the United States, there are several federal, state and local organs dedicated 

to the protection of consumers212. The laws dedicated to the protection of 

American consumers are also diverse and in depth in their protection213. Among 

the various laws dedicated to the protection of consumers, the law of credit 

reports, law of credit disclosure, and law of debt collection are very important for 

protecting American consumers from fraud and deceptive practices in the credit 

industry214.The protection for American consumers ranges from face-to-face 

purchase to online purchase of goods and services as well as to unfair lobbying 

on consumers by sellers of goods and services215. 
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Institutionally, American consumers are protected from fraud and unfair business 

practices through cooperation of national, state, and local governmental and 

private actors. Those actors both protect consumers and equip them with the 

knowledge they need to protect themselves216. Although U.S. mechanisms for 

consumer protection often exist separately from each other, it gains in depth and 

variety217. The principal, but not the only, consumer protection agency at the 

federal level is the United States Federal Trade Commission established as an 

independent federal agency218. The Federal Trade Commission consists of the 

Bureau of Competition, the Bureau of Consumer Protection, and the Bureau of 

Economics219. The Federal Trade Commission works alone, and in concert with 

other federal agencies, to administer a wide variety of consumer protection laws. 

The overall goal is to afford consumers a deception-free marketplace and provide 

the highest-quality products at competitive prices220. The Federal Trade 

Commission is currently dedicated to achieving the goals of protecting 

consumers by preventing fraud, deception, and unfair business practices in the 

marketplace and maintaining competition by preventing anticompetitive business 

practices221. 

 

The Federal Trade Commission derives its consumer protection jurisdiction 

primarily from Section 5(a) of the Federal Trade Commission Act, which prohibits 

“unfair or deceptive acts or practices in or affecting commerce222.”  In addition to 

its authority under Section 5(a), the Federal Trade Commission has enforcement 

and administrative powers under forty six other statutes, thirty-seven of which 

relate to the Federal Trade Commission’s consumer protection mission223. 

Among these laws are credit-related acts, such as the Truth in Lending Act, Fair 
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Credit Billing Act, Fair Credit Reporting Act, and the Equal Credit Opportunity 

Act, as well as industry-specific acts, such as the Petroleum Marketing Practices 

Act, and the Comprehensive Smokeless Tobacco Health Education Act of 1986, 

and additional laws relating to consumer privacy such as the Do-Not-Call 

Registry Act of 2003, and the Controlling the Assault of Non-Solicited 

Pornography and Marketing  Act of 2003224. The Federal Trade Commission 

uses its investigative authority to uncover deception, unfair activities, or violation 

of any statute under which it has authority225.  Upon completion of an 

investigation, if the Federal Trade Commission has reason to believe that a 

violation exists, and that enforcement is in the public interest, it may issue a 

complaint to the violating person, partnership, or corporation226. An administrative 

hearing will be held in front of an Administrative Law Judge, and if the actions at 

issue are deemed a violation, the judge may recommend entry of a cease and 

desist order227. Cease and desist orders are the Federal Trade Commission’s 

primary tools to stop anti-consumer practices. If a party violates a cease and 

desist order, the Federal Trade Commission is authorized to seek civil penalties 

and restitution before court of law for consumers who are harmed228. A party may 

appeal against the order to the Federal Appellate Court, and eventually to the 

Supreme Court of the United States. If neither party appeals against the order, it 

becomes final within sixty days of being issued229.  

 

There are also divisions under the Bureau of Consumer Protection dealing with 

various acts of consumers’ protection. These divisions include Advertising 

Practices, Financial Practices, Marketing Practices, Privacy and Identity 

Protection, Planning and Information, Consumer and Business Education, and 

Enforcement230. The Division of Advertising Practices works to prevent false 

advertising claims, particularly when the claims affect the health and safety of 
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consumers or cause economic injury to them231. In addition to advertising claims 

regarding dietary supplements, this division deals with supervision of weight loss 

of products, alcohol, tobacco products, marketing of food items, violent movies, 

as well as music and electronic games to children232. The Division of Financial 

Practices specifically protects consumers from fraud or deceptive practices in the 

financial services industry. Credit card offers, mortgage practices, and debt 

collection practices are all covered by this division233. The Division of Marketing 

Practices addresses the marketing of products and services over the Internet, the 

telephone, or through the mail234.  The newest division, the Division of Privacy 

and Identity Protection, protects consumers’ personal information from being 

used improperly, and works to ensure that companies with access to that 

information keep it secure235. The Division of Planning and Information manages 

the Consumer Response Center and the Consumer Sentinel database236. The 

Consumer Response Center receives and addresses consumer complaints via 

the phone or mail, while the Consumer Sentinel is a central database that 

analyses complaint data to better understand and prevent fraud and identity 

theft237. On its part, the Division of Consumer and Business Education seeks to 

equip consumers with skills to protect themselves by disseminating information to 

consumers through a myriad of media, including print, broadcast, and electronic 

outlets238.  

In addition to these federal organs for the protection, there are also mechanisms 

at state level dedicated to consumer protection. In most of the fifty states, State 

Attorney Generals are charged with enforcing state consumer protection laws239. 

As consumer advocates for their state populations, Attorney Generals may file 

lawsuits on behalf of consumers, investigate possible violations, issue injunctions 
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to terminate ongoing illegal activity, obtain restitution on behalf of consumers, 

bring criminal cases when authorized by law, and make rules to govern trade 

practices240. In addition to investigatory and enforcement powers, most state 

consumer protection statutes allow Attorney Generals, or other state regulatory 

or enforcement agencies, to create rules that advise businesses of prohibited 

and acceptable business practices241.  

 

It is still important to note that, in US, private actors and nonprofit entities also 

play an important role in consumer protection. One of these private actors is the 

Citizens Utility Board that represents the interests of residential utility consumers 

in their respective states or regions242. Another important organ is the Consumer 

Federation of America that advocates for consumers to state and federal 

legislative and regulatory bodies and carry out consumer education243. There are 

also consumers unions that educate consumers about their rights244. The 

Institute for Consumer Antitrust studies is another non-partisan and independent 

academic center designed to explore the impact of antitrust enforcement and 

consumer protection law on the individual consumer and the public, and to shape 

public policy in these areas245. The National Consumer Law Center is another 

non profit organ that advocates on behalf of low-income individuals who have 

been harmed by deception, fraud, or unfair practices246.There is also a Public 

Citizen, as a non-partisan organization, that represents consumers’ interests 

before the executive, legislative, and judicial branches of U.S. government247. 

3.4.4 The French Experience 

France has given protection to consumers by enacting a consumer code that 

incorporates different areas of laws dealing with consumer information and the 

conclusion of contracts, the conformity and safety of products and services, 
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credit and indebtedness, as well as the role of consumers’ associations and 

consumer related institutions248.  

In France, the Ministry for the Economy, Industry and Employment is responsible 

for the development and implementation of the consumer protection policy249. 

The French Competition Authority and other regulatory bodies have also direct 

role in consumer protection activities. The Competition Authority, which aims at 

controlling anticompetitive practices such as cartels and abuse of dominance 

positions as well as merger and acquisitions, monitors the market to the benefit 

of consumers250. There are also different watchdogs that protect consumers’ 

interests in different sectors of the economy such as finance and insurance, 

energy, communication, and health251. France has also its special agencies that 

have a significant role for consumer protection through regulation of quality and 

safety of food and health products252. 

Moreover, there are many national consumer organizations dedicated to the 

protection of consumers. The National Consumer Council, as an assembly of 

consumer organizations, and other stakeholders are the principal organs in this 

regard253. The National Consumer Council aims to facilitate confrontation and 

dialogue between the collective interests of consumers and users and the 

representatives of suppliers, the public services and the authorities responsible 

for enforcement of the competition law254. The Consumer Complaints Board 

receives complaints arising from the sale of goods or the provisions of services 

by businesses persons to natural persons for their private use255. It is still 

important to note that, in France, any approved consumers association may bring 

joint actions on behalf of consumers256. 
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3.4.5 The Kenyan Experience 

In Kenya, the rights of consumers are enshrined in a number of parliamentary 

Acts, all of which are consolidated under the 2007 Consumer Protection Bill257. 

These different parliamentary acts are designed to ensure that consumers are 

provided with full information, including the price and quality, of any product or 

service that they may wish to purchase, and to ensure that these products are 

safe and meet international standards258. 

With respect to the institutional framework, there is an authority known as 

Kenyan Consumers’ Protection Authority responsible for the enforcement of 

consumer protection acts. The Authority has elected members from various 

government organs, the civil society and consumer protection associations259. 

The Authority has the power to carry out, promote or participate in consumer 

education programs and activities, disseminate consumer information and 

provide advice to consumers about their rights and responsibilities under 

appropriate laws260. It is also empowered to create or facilitate the establishment 

of conflict resolution mechanisms on consumer disputes, investigate any 

complaint received on violation of consumer rights, and where appropriate, refer 

the complaint to the competent authority and ensure that action may be taken by 

the competent organ against the violations. Moreover, it has the power to 

formulate and submit to government organs policy and legislative proposals in 

the interests of consumers261. 

3.4.6 General Experiences on the Independence of  
          Competition Authorities 

A review of the concepts and practices of the independence and accountability of 

competition authorities shows that there is a nuanced application of these 
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concepts across countries262. Legal, administrative, political and economic 

factors explain differences in application and most likely make the pursuit of a 

single standard for independence and accountability undesirable263. 

Independence is variable and it is often more useful to speak in terms of degrees 

of independence rather than absolute independence264. It is difficult to define it in 

quantitative terms and difficult to measure, as well. Consequently, there is no 

single standard for independence which countries must adopt. However, it is 

possible to have more or less of it both in formal terms and actual practices265.  

A competition authority that has formal independence is usually established as 

an independent institution not physically located in a government ministry266. The 

trend across most jurisdictions in both developed and developing regions is to 

establish competition enforcement regimes comprising separate institutions that 

have substantial administrative autonomy from traditionally vertically-integrated 

ministries267. In addition this, there are other indicators of the independence of 

competition authorities. Some of these relate to the conferring of operational 

independence of the authority by prescribing its functions, powers, and the 

manner by which members of management and staff are to be appointed, their 

tenure and removal, and how they are to be financed and the prescription of how 

they relate to the executive and legislature268. The existences of these attributes 

are supposed to assure organizational autonomy of competition authorities.  

The mode of appointment of competition officials, as indicated above, has many 

things to do with independence. It is generally said that the appointment of 

competition officials by a minister is less conducive to independence than 

appointment procedures that provide for the participation of representatives of 
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more than one government branch269. In addition, it is assumed that competition 

officials who cannot be removed from office except by legal procedures have less 

of an incentive to please those who appointed them270. However, actual practice 

is varied. In some jurisdictions, the minister whose portfolio includes competition 

policy appoints the chief executive of the authority and the members of the 

commission271. In others, the minister appoints the board of commissioners with 

or without endorsement from a higher authority, and the commissioners then 

appoint the chief272. And in others, the minister submits nominations for 

appointment by the country’s president, prime minister, cabinet of ministers or 

Parliament273. In most cases, even though ministers might be the appointing 

authority, as a check and balance, the members and chief executives cannot be 

dismissed except with causes stipulated by law274. In relation to appointment, 

many competition laws establish qualifications and other criteria that members 

should have, including in some cases minimum age requirements and the 

requirement that consumer groups and professional associations be represented 

on the board, among others275. 

The means of budget allocation has also its own impact as far as the 

independence of competition authorities is concerned. A process whereby the 

legislature allocates an annual budget to a competition authority, giving it the 

discretion to apportion it to various uses, is perceived to grant a high degree of 

budgetary autonomy to the authority276. However, in some cases, competition 

authorities fall under the portfolio of parent ministries for financial, administrative 

and reporting purposes, such that the authority’s budget request is routed 

through the parent ministry for approval by the finance ministry and 
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Parliament277. In this case, the authority’s budget is part and parcel of the parent 

ministry’s allocation and is released at the ministry’s discretion. In other cases, 

the competition authorities themselves directly submit their budget proposal to 

the parliament278. This latter way of budget allocations gives competition 

authorities the maximum level of independence279. 

Moreover, the degree of freedom which a competition authority has in its daily 

business of enforcing competition law and taking decisions is usually interpreted 

to mean that a competition authority is not subject to routine direct supervision by 

government organs and has been granted all the necessary power to fulfill its 

tasks280. Such an authority would thus have the discretion to set its own priorities 

as to the identification and investigation of competition cases and the pursuit of 

competition complaints281. It would also have the discretion to decline to 

investigate cases where it considers the motives of the complainant 

suspicious282. Unlike this, ministerial departments are constrained as they would 

be subject to ministerial priorities and political interference283. 

In addition to enforcement functions, the existences of advocacy functions also 

reflect the independence of competition authorities. Other than business persons 

and the general public, government organs as a whole are key targets of 

competition advocacy284. Accordingly, the ability of a competition authority to 

freely comment on and recommend improvements in public policy, regulation and 

legislation is an attribute by which the operational independence of competition 

authorities could be assessed285. For this, many laws give competition authorities 
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the responsibility of advising government organs about the impact of the latter’s 

actions, laws and policies on competition286. 

However, it has to be noted that, as part of government machinery, and utilizing 

public funds, competition authorities may be subject to administrative 

accountability in line with the rules of their respective countries287. Financial 

audits and annual reports are among the main instruments of accountability288.  

3.5 Ethiopian Experience 
3.5.1 Historical Background 

In Ethiopia, for long, there has been no codified consumer protection law. The 

protections accorded to consumers have been based on various private laws 

such as the law of contract and extra contractual liability law, and public laws 

including the criminal law and regulatory laws of different nature. The laws of 

contract and extra contractual liability under the Civil Code protect consumers 

from contract-based and tort-based harms in using goods and services. The 

various prescriptions under the Commercial Code dealing with company 

formation, dissolution and liquidation has also many things to do with consumer 

protection. Laws relating to regulation of internal trade, financial operation such 

as those relating to banking and insurance, standard setting and determination 

have also been some other areas of laws in protecting consumers’ interests. 

However, these protections, as discussed under chapter two, are not adequate 

enough in consumer protection. 

 

Following the process of liberalization and deregulation in the post 1991, the 

Federal Democratic Republic of Ethiopia introduced the Trade Practice 

Proclamation No. 329/2003. The objectives for the enactment of this law were, 

among others, securing fair competitive process through the prevention and 

elimination of anticompetitive and unfair trade practices, safeguarding the 

interests of consumers through the prevention and elimination of any restraints 
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on the efficient supply and distribution of goods and services289. It was under this 

law that issues of consumer protection got direct recognition for the first time. But 

this law failed to address issues of consumer protection in the way it should have 

had. In its substantive content and institutional framework, the law was too 

inadequate and deficient to protect the mounting interests of consumers290. It is 

having these in mind that the government moved to enact the new Trade 

Practice and Consumer Protection Law under proclamation No.685/2010. It is 

this new law which is the main subject of discussion in this thesis.  

3.5.2 The New Legal Regime on Consumer Protection 
3.5.2.1 The Rationale Behind and Objectives of the Law 
3.5.2.1.1 Introduction  

Every law has its own rationale and objectives. Needless to say, the Trade 

Practice and Consumer Protection Law has also its own rationale and objectives 

to accomplish. As can be understood from the preamble of the proclamation and 

the whole provisions of the law, the following are the major rationale and 

objectives that this law aims to fulfill. 

3.5.2.1.2 Protecting Consumers’ Rights, Health and Safety  

As consumers usually face imbalances in terms of economic power, information, 

and bargaining power, it is through an accessible legal support that consumers’ 

interests can be enhanced291. Consumer protection law, in this regard, aims at 

shaping the nature of consumer transactions, trying to improve market conditions 

for effective exercise of consumer choice and providing remedies in case of 

violations292. Due to absence of integrated consumer protection law, consumers 

in Ethiopia have for long been victims of irresponsible marketing of goods and 

services293. These problems have been particularly exacerbated following the 

introduction of free market economic policy. Since then, Ethiopian consumers 
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have been victimized by unsafe food supply, sub-standard and inferior quality 

products294. Adulterations of food stuffs and medicines as well as selling of 

expired food items and medicines have also been major threats for 

consumers295. There have still been problems on quality and safety of imported 

products, as well as on imported and locally made food items that are related to 

the daily need of consumers296. Adulterations of products have been made by 

adding deleterious and poor quality ingredients297. Adulteration is also made on 

other products through complete or partial substitution of their contents by less 

valuable elements which resemble as if they were of quality298. The adulteration, 

some times, goes to the extent of adding poisonous substances that are harmful 

to health.  

 

It is not only the problem of quality and safety that consumers have been facing. 

There are also multiple problems of falsification of balances and measurements 

in the retail markets on which the majority of consumers rely299. A substantial 

number of measurements instruments and balances that are used for the sale of 

consumer goods have been found inappropriate300. These problems in 

measurement instruments and balances are either intentionally made by traders 

to make huge profit or they are there due to defects in the instruments and 
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balances themselves301. Due to the frequent problems witnessed in this regard, 

consumers have lost confidence on traders. 

  

Mislabeling, changing the country of origin of goods, and faking expiry dates of 

products are still the problems that Ethiopian consumers are confronting302. The 

labeling of products is not made in they way they should have been. Changing 

the place of origin of imported products from countries that have not good 

reputation in manufacturing them to those countries that have good reputation 

has been widely practiced by importers of consumer goods so as to wrongly 

impress the consumers303. There also exist many instances of faking expiry 

dates of industrial products, medical products, perfumes, packed foods and 

drinks304. 

Moreover, consumers have been subject to shortage of consumer goods. 

Though there are natural scarcities on some consumer goods, the problem has 

been exacerbated due to the existence of artificial scarcity in the market305. Many 

traders, especially wholesalers and distributors, have been engaged in hoarding 

goods in order to sell later on when the prices there of soar up306. Consumers 

have also been subject to arbitrary price hikes. The price of consumer goods in 

the past has been inflated unfairly and arbitrarily307. One of the principal reasons 

for this is that the prices of goods and services are not determined based on 

market principles but on artificial reasons whose sources are unknown308. As 

there is no business ethics among traders, the latter arbitrarily increase the price 
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of goods and services as they wish and try to push ethical traders and firms out 

from the market309. 

 

Generally, consumers in Ethiopia have for long been at the mercy of traders. 

There was no law that balances the lower bargaining positions of consumers as 

against the relatively powerful traders.  Consumers have had no rights against 

the traders and traders have had no legal obligations towards consumers. This 

lack of bargaining power has been particularly exacerbated due to the fact that 

majority of Ethiopian consumers are illiterate and ignorant and they have no 

ability to protect themselves310.  

It is in the prevalence of these problems that the legislature moved to enact the 

Trade Practice and Consumer Protection Proclamation No.685/2010. These 

prove the rationale and objectives of the law.  

3.5.2.1.3 Preventing Anticompetitive Market Practices 

As it was discussed under Chapter Two of the thesis, competition law, through 

the promotion of the competitive process, favors the interests of consumers and 

serves to balance the dominance of traders. Effective allocation of goods and 

services between producers and consumers can be achieved by eliminating 

constraints and distortions, and by allowing market actors to operate 

competitively. This is because where there is effective competition, there would 

be free entry in to and exit from the market, and the consequence of this is higher 

economic efficiency, greater innovation and enhancement of consumer welfare 

through wider availability of goods at competitive prices311. 

 

Though these are the fruits of competition law and competitive market for the 

protection of consumers’ interests, the Ethiopian market has not been 

competitive enough in protecting the rights and interests of consumers. Rather, 

due to market anomalies on account of the existence of limited competition in the 
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production and service sector and the monopoly of political party favored 

businesses monopolies, Ethiopian consumers have been victims of price 

escalation and subtle manipulation, lack of quality goods and services, problems 

of access to alternative goods and services and restricted bargaining 

positions312. This shows that the problem of Ethiopian consumer comes not only 

from the mere absence of consumer protection law but from anticompetitive acts 

of market actors, as well. Lack of the required competition, particularly, in the 

import market has made impossible the availability of sufficient quantity of goods 

at competitive prices313. There are also many instances of collusive fixing of 

prices of goods in the market314. This prevents consumers from switching to 

other competitors when they are not happy with a competitor.  

 

Taking these problems in to account, this newly enacted Trade Practice and 

Consumer Protection Proclamation No.685/2010 regulates several 

anticompetitive market acts. One of the anticompetitive practices regulated by 

the law is abuse of dominance315. The law has out rightly declared as abuse of 

dominance the hoarding or diverting or preventing or withholding of goods from 
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being sold in regular channels of trade316. The mere fact of hoarding and 

diverting of goods from the regular channel of trade have been automatically 

prohibited as anticompetitive practices. This has the effect of protecting 

consumers as hoarding would create shortage of goods available to the market. 

When there is shortage of goods in the market, consumers would be affected. On 

the one hand, consumers would not be able to get goods due to the artificial 

scarcity. On the other hand, consumers would be subject to exorbitant prices as 

the shortage of supply would increase the demand which in turn pushes the 

prices up. Another act of abuse of dominance that the law has prohibited is the 

direct or indirect imposition of unfair selling price or purchase price317. This 

abusive act occurs when monopolies charge consumers higher prices which are 

not commensurate with the goods they provide. The regulation of abuse of 

dominance in this regard is very essential for the protection of consumers’ 

interests.  

 In addition to these, the regulation of abuse of dominance as a whole has the 

effect of enhancing the welfare of consumers indirectly through the protection of 

competition. This is because when competition is protected and enhanced, it 

would bring about positive effects on the protection of consumers’ interests. One 

the other hand, when market actors are driven out of the market due to abuse of 

dominance, the market would not provide consumers with a better choice of 

quality products at competitive prices.  Consumers would be an easy prey as 

they would not have any other competitors to switch to. For these reasons, the 

law has rightly provided that doing directly or indirectly such harmful acts, aimed 

at a competitor, such as selling at a price below cost of production, causing the 

escalation of the costs of a competitor, preempt inputs or distribution channels 

are prohibited as abuse of dominance perse318. Moreover, the law prohibits as 

abuse of dominance perse the denying of access, with out justifiable economic 

reason, by a competitor or a potential competitor to an essential facility controlled 

by the dominant business person; and the imposition of discrimination, with the 
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view to restrain or eliminate competition, between customers in prices and other 

conditions in the supply and purchase of goods and services319. Making the 

supply of particular goods or services dependent on the acceptance of 

competitive or noncompetitive goods or services or imposing restrictions on the 

distribution or manufacture of competing goods or services or making the supply 

dependent on the purchase of other goods or services having no connection with 

the goods or services sought by the customer are still prohibited as abuse of 

dominance perse320.  

 

 Other anticompetitive practices that have implications, both direct and indirect, 

on consumers protection are agreements, concerted practices, and decision of 

association of business persons that have the object or effect of preventing, 

restricting or distorting competition321. One of these is the act of collusive fixing 

prices by business persons in a horizontal relationship322. The act of fixing prices 

among business persons in a horizontal relationship will not create a competitive 

condition for consumers as they could not look for better prices. As all are selling 

at similar prices, there would be no competitive prices that consumers would look 

for. When the price is fixed above the competitive level, consumers would be 

forced to buy at exorbitant prices. This would make it difficult for consumers to 

get goods and services equivalent to the price they pay. Even the fixing of prices 

below the competitive level would not be beneficial to consumers in the long run.  

It is not only horizontal agreement of setting prices that affects the interests of 

consumers but also vertical agreements that have the object or effect of setting 

minimum retail prices323. When there is setting of minimum retail prices, it clearly 

affects the interest of consumers. It avoids the possibility for competitive price 

access.  
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Furthermore, the law regulates the issue of merger324. The rationale behind 

regulation of merger is the fear of potential abuse of dominance. When firms 

producing similar and substitute products are merged, there would be less 

competition. And the firm being the sole controller of the marketing of those 

particular products may abuse its dominance by escalating prices, and producing 

poor quality goods.   

Generally, it is from these perspectives that the regulation of abuse of 

dominance, mergers and other anticompetitive practices pertain to the protection 

of consumers’ interests. And the rationale and objectives of the law in this regard 

hold true.  

3.5.2.1.4 Preventing and Eliminating Unfair Competition 

The prohibition of unfair competition is another important subject matter in the 

protection of consumers’ rights. Unfair competition is any act that aims at 

adversely affecting the good will of a competitor. The main focus of the law, as 

far as unfair competition is concerned, is on the protection of one competitor 

against unfair acts of another competitor. On the other hand, prohibition of unfair 

competition has many things to do with the protection of consumers. One of the 

unfair competition acts that has direct impact on the interests of consumers is the 

commission of any act by one business person that causes or is likely to cause 

confusion with respect to another business person or his activities, in particular, 

the goods or services offered by him325. When there is confusion as to the 

identity of producers, the quality, mark and types of goods that they provide, 

consumers may not able to choose goods and services they need.  

In addition to this, unfair competition may have effect on the interests of 

consumers when there is comparison of goods and services falsely or 

equivocally in the process of commercial advertisement326. Advertisement, as we 

know, is very important as it is the mechanism by which consumers would be 
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informed about products available in the market. It is also important for business 

persons as it helps them attract the attention of consumers. Advertisement when 

made in a fair way is a welcome. The problem comes when the advertisement is 

false and misleading. Misleading and equivocal advertisement affects not only 

the interest of traders but also that of consumers. When the advertisement is 

misleading and equivocal, it affects the interest of consumers as they would be 

misled about the quality, price, and quantity of goods and services. 

 3.5.2.2 The Scope of Application of the Law 

Every law has its own scope of application. The scope of application of a law 

determines the extent its application. In this regard, the Trade Practice and 

Consumer Protection Law has introduced its own scope of application. The 

law327 under art. 4(1) states that “this proclamation shall apply to all persons 

carrying on commercial activities and to any transaction in goods and services 

with in the Federal Democratic Republic of Ethiopia.” From this provision, we can 

understand many important elements. Firstly, the law says that it is applicable “to 

all persons” and this means that all persons whether physical or legal are subject 

to the application of the law. The next issue in the definition pertains to what is 

meant by “carrying of commercial activities?” For this, the law has provided that 

commercial activity is an activity carried on by a business person328. The 

question then goes to what is meant by a business person? The law has defined 

a business person as “any person who professionally and for gain carries on any 

of the activities specified under article 5 of the Commercial Code of the Empire of 

Ethiopia of 1960, or who dispenses services, or who carries on those commercial 

activities designated as such by law329.” Article 5 of the Commercial Code of 

Ethiopia, in turn, illustrates those activities of business persons that are deemed 

commercial. But it has to be noted that, as can be understood from the provisions 

of the Trade Practice and Consumer Protection Law and the Commercial 
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Registration and Business Licensing Proclamation, the list under article 5 of the 

Commercial Code is rather illustrative. 

 

From this definition, one may ask whether the Trade Practice and Consumer 

Protection Law is applicable to non-commercial activities. Under Ethiopian law, 

business organizations carry out either commercial or non-commercial 

activities330. As far as consumer protection is concerned, it is not only commercial 

activities but also non-commercial activities matter331. From this point of view, it is 

essential to consider whether the law applies to those non-commercial activities. 

The law under art.4 (1) provides that “the proclamation shall apply… to any 

transaction in goods and services….” This provision of the law is so broad that it 

can be interpreted as applicable to non-commercial activities, too. So it is 

possible to say that a person who carries both commercial and non-commercial 

activities as defined above is subject to the application of the Trade Practice and 

Consumer Protection Law. Simply stated, the law applies to any transaction in 

goods and services whether by a business person or a non-business person, a 

producer, an importer, a wholesaler, a distributor or a retailer.  Unlike this, the 

repealed Trade Practice Proclamation No.329/2003 was applicable only “… to all 

persons involved in any commercial activity332.” The acontrario reading of this 

provision shows that the law was applicable only to commercial activities in 

exclusion of non-commercial ones.  

 

The Trade Practice and Consumer Protection Law also provides under article 

4(2) that “this proclamation shall apply to a commercial activity even though 

conducted outside the Federal Democratic Republic of Ethiopia if its out come 

has effect in Ethiopia.” Accordingly, any commercial activity, even though 

conducted outside Ethiopia, would be subject to the provisions of the law as far 
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as its out come has domestic effect. But the law is not clear whether this 

provision pertains to consumer protection in cross-border transactions of goods 

and services. In today’s world, as a result of globalization and increased 

integration, consumers enter, through various mechanisms, in to international 

transaction of goods and services. With the view to protect the weaker consumer 

in these cross border transaction of goods and services, many countries have 

made applicable their consumer protection regimes, by incorporating principles of 

choice of law and choice of jurisdictions in private international law as part of 

their consumer protection regimes, to these transactions333.  

The vagueness of the Ethiopian Trade Practice and Consumer Protection Law 

would not have been a problem by itself if there were rules of private international 

law. It is known that Ethiopia does not have rules of private international law 

except the provisions of the Civil Procedure Code (arts.456-461) that deal with 

the recognition and enforcement of foreign judgments334. In this age of 

globalization and expansion of cross-border transaction, it is essential to give due 

protection to Ethiopian consumers as other countries did. Taking in to account 

the need to protect Ethiopian consumers in this regard, the “Draft Proclamation to 

Provide for Federal Rules of Private International Law” clearly stipulates 
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consumers’ jurisdiction of Ethiopian courts335. According to the draft, a consumer 

who is domiciled in Ethiopia may bring proceedings against the other party to a 

contract either before Ethiopian courts or before courts of the other country in 

which the other party is domiciled. On the other hand, the other party may only 

bring proceedings against the Ethiopian consumer before Ethiopian courts336. In 

addition to providing for the jurisdiction of Ethiopian courts, the draft, in dealing 

with choice of law, provides for the application of Ethiopian law on consumer 

contracts337. Though they are not enforceable these provisions of the draft are 

very important as they would have persuasive authority. Hence it is better either 

to provide in black and white rules of private international law pertaining 

consumers as part of the consumer protection regime or approve this draft 

proclamation. 

 

Other issues that need consideration as far as the scope of application of the 

consumer protection law is concerned pertain to basic utilities and basic goods 

and services that are subject to decisions of the council of ministers for price 

regulation. Unlike rules of competition, the rules of consumer protection law are 

applicable on basic utilities, and basic goods and services that are subject to the 

decision of the council of ministers to price regulation338. This, for instance, is to 

say that suppliers of these goods and services and basic utilities have the duty to 

fulfill the obligations that business persons, as a supplier of goods and services, 

have undertaken towards consumers under the law.  

Moreover, it is important to note that the application of the consumer protection 

law is not a bar for civil actions consumers may file on matters of extra 

contractual liability based on the provisions of the Civil Code of Ethiopia339. This 
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provision of the law is important as it entitles consumers to lodge a claim against 

manufacturers with whom they may not have had a contractual relationship.  

Finally, one thing has to be noticed. The law provides for its non-applicability to 

supervisory activities and measures undertaken in accordance with the Food, 

Medicine and Health Care Administration and Control Proclamation No. 

661/2009 art.4(6)340. But its keeps the adjudicatory and enforcement power of the 

Trade Practice and Consumer Protection Authority intact.  

3.5.2.3 The Rights of Consumers 

The rights of consumers have been duly recognized under the UN Guidelines for 

Consumer Protection and under other regional instruments such as the 

COMESA Competition Regulation. The newly enacted Ethiopian Trade Practice 

and Consumer Protection Law, on its part, has also sufficiently reiterated several 

rights of consumers. 

The law entitles consumers the rights to get sufficient and accurate information 

on the quality of goods and services, and not to be obliged to buy for the reason 

that they looked in to quality and bargain for price341. Consumers have the right 

to be adequately informed about quality, quantity, potency, purity, standard and 

price of goods and services so that they would be protected from unfair trade 

practices. They have also the right to be respected by business persons and to 

be protected from such acts of the business person as insult, threat, frustration 

and defamation, and the right to be compensated for damages they suffered 

because of transaction in goods and services342.  When goods and services 

purchased are defective, consumers have the right to report the damage incurred 

as a result to the Ministry of Trade, and demand the replacement there of or get 

refund with in fifteen days from the date of their purchase. Consumers may also 

submit their complaint to the Trade Practice and Consumer Protection Authority for adjudication 

and compensation
343. Still, they have the right to consumer education

344. Education makes 

them well informed about their rights and able to make sound decisions in the 
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market place. It would help them evaluate and use available information about 

products and services and identify dishonest acts of traders. Further more, the 

law provides for the rights of consumers to institute actions for adjudication at the 

Authority or at regional consumer protection organs345. This is an important right 

of consumers as it allows them to bring their action in concert. This collective 

action of consumers would enhance their protection more than individual actions 

they take. But this has to be taken in line with the procedures described for 

representative actions under the civil procedure code.  

3.5.2.4 Obligations of Business Persons 

As it provides for the rights of consumers, the law also imposes obligations on 

business persons. The obligations that are imposed on business persons are 

both positive and negative obligations. With respect to positive obligations, 

business persons are required to display the price of goods and services in such 

conspicuous place by adding the custom duties, taxes and other lawful fees.  

They have the duty to affix label on goods that can show its name, gross and net 

weight, volume, quantity, safety measures for usage, manufacturing and expiry 

dates as well as the country of manufacturing and name of manufacturer, 

importer and packer346. It is also their duty to display their trade names in an 

overt place, and to give relevant information to consumers about goods and 

services that the latter want to buy347. 

 

One the other hand, business persons are prohibited from making false or 

misleading advertisements about the nature, component and quality of goods. It 

is also prohibited for them to make false and misleading advertisements as to the 

source, weights, volume, method of manufacturing, date of manufacturing and 

expiry date of goods as well as the identity of the manufacturer, supplier and its 
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trade mark348. The law has still to prohibit changing the country of origin of goods 

as well as cheating in balances and measurements or in any other 

measurements contrary to the lawful ones349. Moreover, business persons are 

prohibited from making misrepresentations about goods of their competitors, 

applying pyramidal scheme of sale and making any of other unlawful business 

acts350.  

In addition to these, it is the duty of business persons to refrain from acts of 

hoarding or diverting of goods contrary to regular commercial practices351. The 

rationale behind prohibiting acts of hoarding or diverting of goods from the 

regular channel of trade is that these acts would create artificial scarcity in the 

market and thus push the prices of goods up. From this, it is clear to understand 

that acts of hoarding by business persons would affect the interests of 

consumers. The issue, in this regard, then is when goods are said to be hoarded 

or diverted? The law under art.45 provides that goods are presumed to have 

been hoarded or diverted, where they are designated by the Ministry of Trade as 

scarce in the market, where the quantity of the goods found in hoarding or being 

diverted amounts 25% of the capital of the business person and where the 

goods, in case of imported goods, are not made available for sale with in three 

months from the date of their entry in to the country.  The same holds to imported 

raw materials of a product. Where the goods are manufactured locally by raw 

materials imported abroad, they are deemed to have been hoarded, subject to 

the fulfillment of the previous conditions, where they are not made available for 

sale with in three months from the date of their production. In case of goods 

manufactured from locally obtained raw materials, hoarding exists, subject to the 

previous conditions, where the goods are not made available for sale with in two 

months from the date of their production. In agricultural products, hoarding exists 

where the products have not been used for manufacturing with in two months 

from the date of their purchase by a business person. 
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 As it is indicated above, hoarding exists where the value of goods in stock 

amounts 25% of the capital of the business person.  In practice, however, many 

business persons have faced difficulty in keeping the stock of scarce goods 

below 25% of their actual capital352. This has been particularly problematic to 

those traders who entered a reduced capital, not their actual capital, in the 

commercial register353. This entry of reduced capital would make it easy for 

government organs to identify acts of hoarding as the reference point is the 

capital entered in the commercial register.   

The prohibition of hoarding applies not only against business persons but also 

against consumers354. With respect to the latter, hoarding is deemed to exist 

where the quantity of goods found to have been hoarded by consumers are 

beyond their personal or family consumption. This prohibition is based on the 

rationale that consumers would opt to purchase a large quantity of goods beyond 

their current need when goods are designated as scarce. And this would push 

the prices of goods up. It would also create artificial scarcity of goods in the 

market. And hence these acts of consumers need to be regulated. But what is 

meant by “beyond that of personal or family consumption” is not clear. As the 

means of determining the amount of personal or family consumption with in a 

given period of time is not indicated, this may bring a problem in the enforcement 

of the law.  

 

When a law imposes obligations on a person, it also prescribes sanctions against 

that person for his failure to comply with it. Similarly, when business persons 

violate their obligations that we discussed above, the Trade Practice and 

Consumer Protection Law imposes administrative measures, civil liabilities and 
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criminal penalties against them. With respect to the criminal punishment, the 

penalty ranges from a fine of fifty thousand birr to two million birr, and from two 

years to twenty years of imprisonment355. The punishments imposed against 

business persons have been exaggerated, however. This is because, firstly, the 

term of imprisonment imposed is much longer than those terms of imprisonment 

prescribed by the Criminal Code for economic and commercial crimes356. 

Secondly, business persons in Ethiopia are too petty for these punishments to be 

imposed against them357. Thirdly, these punishments imposed by the law are 

also exaggerated when they are seen in comparison with those in other 

jurisdictions. For instance, in Europe, among the twenty five countries, eighteen 

countries impose only administrative measures, two countries impose both 

administrative and criminal measures, and the rest only criminal punishments358. 

And the criminal punishments imposed in these jurisdictions are very minimal 

compared to those provided under our law359. Moreover, in Africa countries, such 

as Kenya, Uganda, and South Africa, those acts which entail criminal liability are 

few and specific and majority of the violations of the law by traders entail only 

administrative measures360. The same is true in countries such as India, 

Singapore, Australia, Indonesia, Korea and China361. 
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CHAPTER FOUR 

4. Consumer Protection: The Institutional Regime 

4.1 Introduction 

Under the previous chapters, this writer tried to discuss the theoretical back 

ground of laws relating to consumer protection and their limitations, and the 

substantive issues relating the new Trade Practice and Consumer Protection 

Law that pertain to the protection of consumers’ interests. In this chapter, the 

enforcement mechanisms, the respective institutions for enforcement of the law 

will be given separate treatment. The institutions that are going to be dealt with 

here under are not only those that are established by the Trade Practice and 

Consumer Protection Law. Regulatory bodies whose activities are more closely 

related with the protection of consumers’ interests will also be treated. In addition 

to these, problems associated with enforcement mechanisms will be discussed. 

4.2 Implementation Institutions 
4.2.1 The Trade Practice and Consumer Protection Authority 
4.2.1.1 The Organizational Structure of the Authority 

In its organizational structure, the authority is comprised of a director general, to 

be appointed by the prime minister, judges and a staff362. The director general, 

as a chief executive officer, organizes, directs and administers the activities of 

the authority363. For each division of the adjudicative tribunal, the authority has 

one presiding judge and two other judges. Though the law ambitiously provides 

for the establishment of adjudicative tribunals, the law does not specify their 

number. The requirement of professional qualification, educational background 

and experiences of judges is not also clearly indicated. These issues have to be 

clarified by a regulation that would be enacted to enforce the law. 

Though the establishment of adjudicative tribunals and the necessary judges 

there for are important developments, the law fails to give a room, in its 

institutional framework, to Consumers’ Protection Association and private 
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organs364. Under the repealed Trade Practice Proclamation No.329/2003, the 

Consumers’ Protection Association and private organs were members of the 

Investigative Commission which was entrusted with the enforcement of that 

law365. But as indicated above, these private stakeholders are not part of the 

institutional framework of the new trade practice and consumer protection law. 

This should not have been the case as these private organs have a role to play in 

the promotion of consumers’ interests. 

To begin with, the Consumer Protection Association played its own role in the 

enactment of the Trade Practice and Consumer Protection Law by submitting 

proposals for concerned government organs based on the UN Guidelines for 

Consumer Protection366. During the discussion on the draft of the law, the 

association proposed at least for the establishment of an advisory board, that 

comprise the association and other private organs, which would give advice to 

the Authority on policy matters in relation to competition and consumer 

protection367.  The chambers and civil societies also proposed to the same 

effect368. On the other hand, the role of consumer protection association, in 

promoting the interests of consumers, is duly recognized by the Food, Medicine, 

and Health Control and Administration Authority as the former is a member of the 

Advisory Board established under the latter369. Moreover, the Consumers’ 

Protection Association is playing its role as a member of the standardization 

committee under Ethiopian Standard Agency370. As the proper and effective 

enforcement of the Trade Practice and Consumer Protection Law is directly 

related with the objectives of Consumers’ Protection Association, the role of the 
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latter should have been duly recognized by this law. Moreover, if private organs 

were given at least an advisory role under the new institutional framework, they 

could have played a significant role in advocating the interests of their 

members371. They could easily voice the concern of their respective members in 

the enforcement of the law. This would be of help for government, as well. They 

could also serve as a counter to potential improper enforcement of the law by the 

government372. Particularly, in developing countries where competition and 

consumer protection issues are marginally addressed, the role these organs can 

play is of paramount importance373.The experience of many other countries, too, 

show that private organs, particularly, consumer associations, have a duly 

recognized role in the enforcement of competition and consumer protection 

laws374. 

4.2.1.2 The Power and Function of the Authority 

The Trade Practice and Consumer Protection Authority is entrusted with various 

functions, administrative and judicial powers. The authority is empowered to take 

appropriate measures to increase market transparency, and ban the 

advertisement of goods and services that are inconsistent with health and safety 

requirements375. It has the power to take administrative and civil measures 

against business persons in violation of the Trade Practice and Consumer 

                                                                                                                                                 
370

 Interview with Fikremariam Arego, Director, Ethiopian Standards Agency, on April 23,2011 
371

 Interview with Dr. Minale Arega, Board Member, Consumer Protection Association on April 17, 
2011; interview with Ato Yohaness W/gebriel, Director, the Arbitral Institute, Addis Ababa 
Chamber of Commerce and Sectoral Association on April 29, 2011. 
372

 Ibid 
373

 Kibre Moges, Policy-induced Barriers to Competition in Ethiopia, 
CUTS International, Jaipur, India,2008, p.20 
374

 For instance in USA, Kenya, France, South Africa, they are recognized as having a great role. 
See South African Consumer Protection Act, 2008, retrieved on April 20, 2011 from: 
http://www.dti.gov.za/ccrd/cpact09.pdf, Arts.77-78; Jilian G.Brady, Consumer Protection in Unites 
States: An Overview (Loyola University, School of Law,  Chicago, 2008) retrieved on April 20, 
from:http://www.oecd.org/dataoecd/58/29/2485827.pdf, PP.12-20; Consumer Protection in 
France ,retrieved on April 12 from: 
http://ec.europa.eu/consumers/empowerment/docs/FR_web_country_profile.pdf, p.5; The Kenyan 
Consumer Protection Bill, 2007, accessed on April 12 from: 
http://kenyalaw.org/klr/fileadmin/pdfdownloads/Bills/2007/The_Consumer_Protection_Bill_2007.p
df, Art.107(1)   
375

 Art.34 of the Trade Practice and Consumer Protection Proclamation No.685/2010 



 77

Protection Law376. Organizing various education and training to enhance the 

awareness of consumers is another important function of the authority. Moreover, 

the authority has the power to initiate and advocate policy issues and participate 

on policy and strategy drafting by government organs377.   

 The authority has also been granted extensive judicial power. It adjudicates 

administrative and civil sanctions and orders payment of compensation for 

damages sustained by complainants378. The authority exercises its adjudicative 

power on violations of the law, public notices to implement it and on violations of 

other laws that have relevance to consumer protection379. With the view to carry 

out its judicial functions, the authority can summon witnesses to appear and 

testify before its adjudicative tribunals, it can also verify, examine as well as 

make injunction on acts it pronounces inappropriate380. 

These administrative and judicial functions of the authority are important 

developments of this newly enacted Trade Practice and Consumer Protection 

Law. This is because the Investigative Commission under the repealed Trade 

Practice Proclamation No.329/2003 did not have such powers. In particular, the 

decisions of the investigative commission were subject to approval by the 

ministry of trade and industry381. And the ministry had the power to approve, 

amend or remand for review any decisions of administrative measures or penalty 

submitted to it by the commission.  

4.2.1.3 The Independence of the Authority 

When discuss about an authority entrusted with the enforcement of competition 

and consumer protection laws, it is very important to take the issue of 

independence in to account. Where an authority is independent, it can effectively 

enforce competition and consumer protection laws without any pressure from 

other government organs. Particularly, effective enforcement of competition law, 
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as discussed under the previous chapters, enhances the welfare of the consumer 

by providing them with wider choice of goods and services at a competitive price. 

It has also to be noted that the power of a competition authority includes the 

making of an advocacy against government policies and laws that would hamper 

the competitiveness of the market. It is only when they are independent from the 

influence of government organs that authorities could carry out their function of 

advocacy effectively. 

Moreover, in our case, the functions of competition and consumer protection are 

entrusted to the same authority, the Trade Practice and Consumer Protection 

Authority. In fact, the integration is not only at the stage of enforcement but also 

in substance. Its independence helps the authority to enforce the law effectively 

and to promote the interests of consumers.  It is from these perspectives that the 

independence of the authority is to be considered. 

4.2.1.3.1 The Structural Independence of the Authority 

The Trade Practice and Consumer Protection Law establishes the authority as 

an autonomous federal government organ having its own legal personality382. It is 

an autonomous organ separated from the Ministry of Trade. This status of the 

authority is an important development when it is compared to the status of the 

Investigative Commission under the repealed Trade Practice Proclamation 

No.329/2003. The Investigative Commission was a mere department of the 

Ministry of Trade and Industry. 

The authority has its own judges, a director general, and the necessary staff as 

well its own budget383. It is generally taken that having ones own organizational 

structure and budget are important indicators of the independence of competition 

authorities384. Unlike this, the Investigative Commission under the repealed 

Trade Practice Law had no its own budget nor its own staff. It was rather 

dependent upon the ministry for its budget and staff.   
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 However, there are arguments against and for this organizational set up of the 

authority.  One of the arguments against this holds that the accountability of the 

authority to the ministry would compromise its independence385. Those with this 

view prefer the accountability of the authority to the parliament. The other 

argument is that the appointment of the director general of the authority by the 

Prime Minister upon the recommendation of the Ministry of Trade would affect 

the autonomous status of the authority386. Taking the same issue into 

consideration, in the move for the amendment of the status of the Investigative 

Commission under the repealed Trade Practice Proclamation No.329/2003, it 

was recommended that its members and the chairman be appointed by the 

Parliament rather than by the Prime Minister387.  

The third argument is that the governing of the authority by civil service law 

would constrain its structural autonomy as that may open the door for 

interference by the Ministry of Trade and other government organs388. Those with 

this argument prefer a distinct law by which the authority could be governed. 

On the other hand, arguments for this structural set up of the authority do not 

accept the arguments forwarded above. Firstly, the accountability of the Authority 

to the Ministry of Trade is limited only for administrative activities389. And there is 

no room for interference in the judicial activities of the Authority as the law has 

clearly granted it autonomous status390. In fact, accountability is not a problem by 

itself as accountability is the attribute of every government organ. The issue 
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rather lies on balancing independence and accountability. It is also argued that 

the application of the civil service law is merely for administrative purposes391. 

 

Though these are the arguments against and for the structural independence of 

the authority, there is no problem, at least in theory, on the independence of the 

authority. This is because, first, the general experiences of countries show that 

there are no parameters to quantify independence392. Secondly, the degree of 

independence of competition authorities ranges from those which are least 

independent in the sense that they form a department of government ministry 

and thus subject to civil service restrictions on recruitment, central budget 

allocations, and to those which are the most independent in the sense that they 

are not only administratively separated from the government but they are also 

staffed by competition professionals and they do not rely on the ministry for their 

budgetary allocation393. Form these perspectives, it is possible to say that there 

is no problem on the independence of the Ethiopian Trade Practice and 

Consumer Protection Authority. The authority has its own budget, has been 

conferred with the necessary staff and judges, and is administratively separate 

from the Ministry of Trade394. When an authority is not dependent for budget 

allocation on a ministry and when it has its own staff whom it self handles their 

employment and dismissal, this means that it is an independent authority395. On 

the other hand, when the budget of a competition authority is allocated by a 

ministry, the latter may use the budget as a means to influence the day to day 

activities of the former. The same holds where the ministry is empowered to 

handle the issues of employment of the staff396. 
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4.2.1.3.2 Functional Independence of the Authority 

As far as the independence of the Trade Practice and Consumer Protection 

Authority is concerned, it is not only its structural independence but also its 

functional independence that needs to be taken in to account. Functional 

independence of the authority refers to its freedom from interference by 

government organs in its enforcement of the law. 

The Trade Practice and Consumer Protection Law provides that the authority is 

free from any interference or direction by any person with regard to the cases it 

adjudicates397. This is an important guarantee for the authority. It enables it to 

adjudicate cases without any fear of or pressure from government organs. Unlike 

this, the Investigative Commission, under the repealed trade practice 

proclamation No.329/2003, had no functional independence. Administrative 

measures and penalty decisions made by the Commission were subject to 

approval by the Ministry of Trade and Industry398. The Ministry might approve, 

amend, or remand for review any of the decisions of the investigative 

commission. 

Even though, these are the letters of the law, there are arguments against the 

functional independence of the authority, as well. The first argument holds that 

the appointment of judges of tribunals by the Prime Minister would affect the 

functional independence of the authority399. The second argument holds that the 

application of the civil service law on the authority would also affect its functional 

independence as the law opens the door for interference by the 

government400.However, these are arguments against the functional 

independence of the authority, it is possible to say that the authority has been 
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granted sufficient independence. This is because, on one hand, the law has 

clearly provided for the freedom of the authority from interference in cases it 

adjudicates. Secondly, this mode of appointment of the judges of the tribunals is 

not a problem by itself. And the experiences of many countries show to this 

effect401. 

4.2.2 The Ministry of Trade 

The Ministry is empowered to conduct investigations and institute actions at the 

authority for administrative or civil measures to be taken against the violators of 

the law402.The Ministry has not only a reactive but also a proactive role in that it 

can initiate investigation by itself through its investigation officers. In conducting 

investigation, the Ministry is authorized to enter into, search, seal, order the 

opening of containers, take samples of goods or other materials necessary for 

investigation or seize documents, take copies of information contained on tape 

recorders or any other equipment, search business warehouse or any other 

premise in which goods are stored or services are delivered or related buildings 

of any business person necessary for the investigation403. 

In addition to its investigative power, the ministry has the power, in collaboration 

with other appropriate organs, to ban the distribution of goods and services that 

do not fulfill the standards of health and safety; and it can also inspect acts of 

hoarding or diverting of goods404. The Ministry may, still, determine the conditions 

of distribution, sale and movement of basic goods and services and where 

necessary order the business person to replenish the stock of the same405. 

Further more, the Ministry has the mandate to study on basic goods and services 

that shall be subject to price regulation and publish their list by public notice upon 

approval of that by the council of ministers406. 
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4.2.3 Regional Trade Bureaus and Consumer Protection Organs 

Just as it provides for the Ministry of Trade and Industry, the law empowers 

Regional Trade Bureaus to conduct investigations on applications submitted to 

them or upon their own initiation. When conducting investigation, the Regional 

Bureaus are empowered to enter in to, search, seal, order the happening of 

containers in, take samples of goods or other materials necessary for the 

investigation or seize of documents from, seize or take copies of information 

contained on tape recorders, search the ware house of the business persons407. 

In addition to such investigative power, the Regional Trade and Industry Bureaus 

have the power to ban the distribution of goods and services that do not fulfill the 

standards of health and safety, and to inspect any acts of hoarding or diverting of 

goods408. 

The law has also to provide for the establishment of Regional Consumer 

Protection Organs that adjudicate on matters of consumers’ rights protection, and 

for the appointment of judges there to by the presidents of regional states. These 

regional consumer protections have been granted jurisdiction in connection with 

commercial activities licensed by their respective regional states or business 

persons engaged in such commercial activities or commercial activities 

conducted in their respective regions409. 

But the problem in relation to regional adjudication of consumers’ rights is that 

the law, on one hand, has left the establishment of consumer protection judicial 

organs optional, and on the other hand, the law is silent as to the issue of 

appeal410. The issue of establishment of consumer protection judicial organ at 

regional level is of paramount importance as the majority of consumers are 

regional residents, and majority of them are vulnerable to manipulation for they 

are illiterate and are not aware of their rights411. The issue of appeal is also very 

important as judicial review is an important right to get fair results. 
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4.2.4 The Federal and Regional Courts 

The law ambitiously requires the federal and regional courts to organize trade 

practice and consumer protection divisions so as to expedite the trade practice 

and consumer protection adjudications412. The courts at two levels are also 

empowered to adjudicate and pass decisions on criminal liabilities arising out of 

the violation of the law. The Federal High Court is granted with appellate 

jurisdiction. Any party who is aggrieved by the decision of the authority is entitled 

to appeal to the court with in sixty days from the date of the decision by the 

authority413. However, the law, as indicated above, is silent as to the appellate 

jurisdiction of regional courts414. The law should have clearly provided for this is 

one means of ensuring transparency and justice.    

4.2.5 The Police and Prosecution 

As the police is one of the responsible organs for the maintenance of peace and 

order by preventing the commission of crime, the role of the police in prevention 

of crimes that are related to the manufacturing, preparing, selling, storing, and 

importing of adulterated food stuffs and products is very essential. Accordingly, in 

preventing crimes or investigating criminal cases, the police is empowered to 

arrest suspect and flagrant offenders as well as search with or with out warrant. 

The police accordingly help the prevention of the crime and the prosecution when 

the crime is committed.  

The other important role player in this regard is the public prosecutor who 

appears behind the scene of prosecuting criminal acts that are committed in 

violation of the law. When traders are involved in the commission of crime related 

to the Trade Practice and Consumer Protection Law, it is clear that the police and 

prosecution would be involved in the investigation and institution of actions 

against those violators. There is a clear reference by this Law as to the role of 

the police in that the authority may order it for the execution of civil and 

administrative decisions; order it to enforce the appearance of witness, the 
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discontinuation of an act pronounced in appropriate415. The role of the public 

prosecutor is also clearly provided in that the authority may submit its 

investigation to the public prosecutor in charge of examining and determining 

cases when it believes that the offences provided in the proclamation are 

committed416. 

4.2.6 Regulatory Bodies 

When we talk about the role of regulatory bodies in consumer protection, it has to 

be clear from the outset that each regulatory body has more or less its own role 

in consumer protection. All regulators, whether established in the form of 

commissions, agencies, authorities, ministries, bureaus or any other form and 

whether they are in the production, distribution, or service sector, have their own 

role to play, with various degrees, in promoting and enhancing the welfare of 

consumers. 

However, in this paper, the writer tries to focus only on some regulatory bodies. 

This is because these regulatory bodies are more concerned with consumer 

protection than any other regulatory bodies do. Their activities are directly related 

to the protection of consumers. The activities of these regulatory bodies focus on 

regulating food, medicine, and quality and safety standardization of goods and 

services417. The regulation of these products and services by these bodies are 

the priority concerns for consumers. 

4.2.6.1 Organs for National Quality Infrastructure 

One means of protecting consumers’ interests is through setting minimum quality 

specifications and safety standards for both goods and services. As setting 

standards is not enough by itself for assuring consumer protection, governments 

need to establish a full quality infrastructure, embracing standardization, 

conformity assessment, testing, inspection, certification, metrology, and 
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enforcement418. These activities of governments in the protection of consumers’ 

interests require the existence of national quality infrastructure. The concept of 

national quality infrastructure is broad that it refers to systems established for 

standardization, metrology, conformity assessment and accreditation419. 

 

Until recently, the Quality and Standards Authority of Ethiopia was the sole 

responsible national organ to formulate, approve, declare, promote and issue 

Ethiopian standards for  general or specific applications; to establish a national 

metrological system; to establish and operate national conformity assessment 

system and doing accreditation activities by establishing and operating testing 

laboratories for the purpose of assisting conformity of products to relevant 

requirements, supporting quality promotion and standardization efforts at all 

levels in the country420. However, the authority has now been replaced by four 

newly established organs that are responsible for these activities of 

standardization, accreditation, conformity assessment and metrology421. It is the 

combination of these four organs that form the National Quality Infrastructure. 

 

One of the organs under the National Quality Infrastructure is the Ethiopian 

Standards Agency which is established as an autonomous federal government 

office having its own legal personality and accountable to the Ministry of Science 

and Technology422. The Agency is empowered to develop, approve, publicize 
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and implement Ethiopian standards423. In addition to its own standards, the 

agency may recognize any standard published by a national, regional, 

international or any other standardization body as Ethiopian standard when it is 

relevant424. The Agency has also the power to develop and implement 

awareness creation strategies for consumers on the benefits of quality and 

standards of goods and services425. The National Standardization Council 

established under the Agency determines products for which the use of the 

national standard mark shall be mandatory; examines and approves mandatory 

and optional standard requirements proposed by National Technical 

Committees426. 

 

The second organ with in the National Quality Infrastructure is the Ethiopian 

National Metrology Institute427. The Institute is empowered to determine and 

maintain national measurement etalons428; to publish and declare to the public 

measurement units to be used in the country, symbols of measurement units and 

national measurement etalons; to support industries in establishing their own 

calibration laboratories through providing theoretical and practical training and 

consultancy on metrology; to establish national metrology laboratory and provide 

calibration services429; and to work in cooperation with the relevant stakeholders 

to ensure the existence of an integrated support for strengthening the national 

quality infrastructure430.  

In recent months, through accidental inspection it made on butchery, fruit selling 

shops, retail shops of different nature, and oil shops, the authority found that 
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there have been substantial acts of falsification of measurements and balances 

to the detriment of consumers431. And the institute went on to put sticker on those 

who have complied with balances and measurements. It warned those engaged 

in these undesired activities and seized the falsified balances and 

measurements432. 

 

The third organ under the National Quality Infrastructure is the Ethiopian National 

Accreditation Office which is empowered to provide accreditation service to 

conformity assessment bodies based on national and international 

requirements433. The accreditation office does not directly deal with setting 

standards for or assessing conformity of products and services to the standards 

set nor with metrological activities. Its power is rather to provide recognition 

service to foreign conformity assessment bodies that wish to operate in the 

country434. Once, it gives accreditation service, the office has still the power to 

conduct surveillance audit on those bodies that are provided with accreditation 

and recognition435. Furthermore, the office has the power to issue and implement 

directives relating to issuance, suspension and revocation of accreditations and 

recognitions and grievance handling procedures436. 

As can be understood from these provisions of the law, the function of the office 

is supervising the competence of conformity assessment organs whether they 

meet predefined competency requirements to assess the conformity of products 

and services to national standards set by the Standard Agency. As results of 

conformity assessment on products depend on the competency of the organs 

entrusted with the function of the assessment, the function of the office in this 

regard is of paramount importance in the protection of consumers’ interests. This 
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is because the absence of the accreditation would render the conformity 

assessment organs incompetent and the consequence of which may increase 

the marketing of goods and services that are not in conformity with the legal 

standards. 

 

The fourth organ under the National Quality Infrastructure is the Ethiopian 

Conformity Assessment Enterprise which has the function of organizing robust 

certification, inspection and testing laboratory services437. By doing this, the 

Enterprise provides a certificate of conformity to production enterprises or service 

providers by assessing the conformity of their production processes or service 

provisions to the relevant national and international standards and legal 

requirements438. The Enterprise is also empowered to provide certificate of 

conformity with respect to imported products by assessing their conformity to the 

relevant national standards439.  

It is clear that the Enterprise has a significant role in the protection of consumers’ 

interests as the Enterprise deals with the assurance of the conformity of quality of 

goods and services to the established standards. Since its establishment, for the 

last nine months, the Enterprise has provided quality inspection services and 

provided quality certification for about 5,345 products440. It also made quality 

inspection on 2,394 samples of agricultural, industrial and other products; gave 

certificate to 58 enterprises, renewal for 108 enterprises and cancellation of 

certificate of 5 enterprises; and through inspection of the quality of imported 

products, the enterprise banned the entry of foreign packed food items , electric 

cables, batteries, paper and paper products amounting to 501,444 kilograms441. 

 

 

 

                                                 
437

 Ethiopian Conformity Assessment Enterprise Establishment Regulation No.196/2010. See 
Arts.2 and 5. 
438

 Id. Art.5(1) 
439

 Id. Art.5(3) 
440

 Ethiopian Conformity Assessment Enterprise, 9 Months Performance Report, March, 2011 
441

 Ibid 



 90

4.2.6.2 The Ethiopian Food, Medicine and Health Care 
              Administration and Control Authority 

As discussed earlier, some of the problems of Ethiopian consumers are related 

to problems of adulteration of food stuffs and medicines and counterfeiting as 

well as faking of expiry dates of medical products442. To address such problems, 

the government issued the Food, Medicine and Health Care Administration and 

Control Proclamation No.661/2009. The principal objectives of this law are, 

among others, protecting the public from health risks emerging out of unsafe and 

poor quality food, unsafe and inefficacious and poor quality modern and 

traditional medicines through licensing, monitoring food and medicine production, 

distribution, storage, packaging and radiation443.  

 

As having a law with out implementation organ is meaningless, the Food, 

Medicine and Health Care Administration and Control Authority has been 

established as an autonomous government organ having its own legal 

personality444. The Authority is constituted of an Advisory Board, a Director 

General, two Deputy Director Generals and the necessary staff. The Advisory 

Board, which advises the authority in respect of policy and strategic matters, 

draws its membership from association of health professionals, higher 

educational institutions and consumers’ protection association445.  

 

The Authority has the power to prepare and submit to appropriate organs health 

and regulatory standards for safety and quality of food, safety, efficacy, quality 

and proper use of medicines, competence and practice of health professionals, 

hygiene and environmental health and upon approval ensure the implementation 

and observance of the same446. It is also empowered to issue, renew, suspend 

and revoke certificate of competence for specialized health institutions, food and 
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medicines processing plants, quality control laboratories, bioequivalence centers, 

importers and exporters, storages and distributors and trans regional health 

service institutions447. The Authority has also the power to initiate policy and 

legislation to strengthen the quality of food and medicines, issue the import and 

export permits for food, medicine, as well as their distribution, sale, use, 

packaging and labeling, advertisement and promotion448. These functions of the 

Authority rightly address the concerns and interests of consumers. 

4.2.7 Problems Associated with Enforcement Mechanisms and  
          Institutions  

One of the problems of enforcement mechanisms is the exclusion of private 

organs and the consumers’ protection associations from the institutional 

framework of the law. Experiences show that the interests of consumers, 

particularly in developing countries, are better protected by the inclusion of 

consumers’ associations in the enforcement mechanisms of consumer protection 

laws449. For that reason, countries have recognized the role of consumer 

organizations in the enforcement of these laws. However, such is not the case in 

Ethiopia. Consumers and the private sector would greatly benefit with the 

inclusion of their representatives in the institutional framework of the law. A 

successful advocacy programs also requires the collaboration of civil society, 

trade associations and consumer protection associations450. Particularly, as 

Ethiopia has for long been subject to centrally planned economic systems, the 

role of these private organs in promoting advocacy is essential451. 

The second problem is that the establishment of Regional Consumers’ Protection 

Organs is left optional452. In fact, one may, on the one hand, say that establishing 

these organs are the internal affairs of regional states453. It may also, on the 

other hand, be said that it is not a problem as the authority could establish its 
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branch where necessary to protect the interests of regional consumers454. 

However, the requirement to establish consumer protection organs at regional 

level should not have been left optional. This is because, first, the majority of 

illiterate consumers are regional residents. These illiterate consumers are highly 

prone for exploitation455. For this, the establishment of these regional consumer 

protection organs would promote and enhance the protection of consumers. 

Secondly, there would be discrepancy in the degree of enforcement of the law at 

regional and federal level. While the law may be properly and effectively enforced 

at federal level, it may not be as such at regional levels. This is because regional 

states may not make the move to establish these consumers’ protection 

organs456. Thirdly, consumers at regional levels need the same level of 

protection, if not more. And for that they should be given access to an 

appropriate organ that adjudicates on violations of their rights. Fourthly, it would 

not be easy for the Authority to establish its branches all over the country. 

Moreover, judges of regular courts may not have the expertise to entertain cases 

on the violation of the Trade Practice and Consumer Protection Law. 

The third problem is that the law is silent about the right of appeal to regular 

courts on decisions of regional consumer protection organs. It is not clear why 

the law is silent in this respect. This right to appeal should have been clearly 

provided for judicial review is an important means of ensuring justice and 

fairness. This silence of the law on issue of appeal would affect the proper 

enforcement of the law. It would create a discrepancy in its enforcement at 

federal and regional levels. Moreover, the delay of the practical operation of the 

Trade Practice and Consumer Protection Authority is another problem. Given the 
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mounting problems of consumers, there should not have been delay in the 

practical operation of the Authority457. 
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CHAPTER FIVE 

5. Effects of the Consumer Protection Law 
5.1. Introduction 

In the previous chapters, the writer tried to discuss the legal regime and 

institutional framework of Ethiopia’s Trade Practice and Consumer Protection 

Law. In this, chapter, special emphasis will be given to the legal effects this law 

would have on regulatory bodies, on basic laws of contract and extra contractual 

liability. Moreover, its would be effect on business persons and on the over all 

protection of consumers will be elaborated. The challenges and prospects of the 

law in relation to these would also be predicted. 

5.1.1. Effects on Regulatory Bodies  

When one talks about the effect of the Trade Practice and Consumer Protection 

Law on regulatory bodies, it is clear that all regulatory bodies have the duty to 

cooperate in the enforcement of the law. In fact, this duty of cooperation in the 

implementation of the law is imposed on all persons whether physical or legal458.  

On regulatory bodies, however, this law imposes an obligation, for its 

enforcement, beyond mere duty of cooperation that is expected from every 

person. To this effect, article 43(1) (2) of the Trade Practice and Consumer 

Protection Proclamation No.685/2010 provides that:  

“In the implementation of this proclamation, where it is found out that the 

provisions of this proclamation are related to duties incumbent upon other 

government organs by law, the Authority shall concur with other organ 

which administers the other law. Failing to reach an agreement, the matters 

shall be decided by the council of ministers. In reaching an agreement, the 

authority shall always take in to account the objectives of this proclamation.”  

According to this article, for the proper enforcement of the law, the Authority is 

empowered to select regulatory bodies with which it needs to concur. The 

government organs with which the authority has to concur shall be those whose 

activities are relevant to the enforcement of the provisions of the Trade Practice 

and Consumer Protection Law. In its decision to concur with other government 
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organs, the Authority is also required to take in to account the over all objectives 

of the law. When the request by the Authority is not accepted by other regulatory 

bodies, the council of ministers is empowered to rule upon the quest. As the 

council of ministers has the power to issue a regulation for the enforcement of 

the law, it may further clarify points and manners of concurrence. 

From this provision of the law, it is clear to understand that any regulatory body, 

whose activities are related to the enforcement of the Trade Practice and 

Consumer Protection Law, may be required to concur, beyond mere cooperation, 

with the authority for the enforcement of the law. The provision is broad and open 

and depends on whether the above requirements are fulfilled. 

5.1.2. Effects on Basic Laws of Contract and 
          Extra Contractual Liability 

As the traditional contract and extra contractual based protections of consumers 

proved inadequate, governments went on to enact consumer protection laws459. 

So, when a consumer protection law is enacted, one can expect that this law 

would have its own effect on these basic private laws. It is from this perspective 

that the effect of the Trade Practice and Consumer Protection Law on the basic 

laws of contract and extra contractual liability has to be considered. 

 

As far as the effect of Consumer Protection Law on basic laws of contract and 

extra contractual liability is concerned, it has to be known that its effect is limited 

only to those transactions that involve consumers460. For transactions that do not 

involve consumers, the consumer protection law does not have any effect on 

basic laws of contract and extra contractual liability. The main point then is 

assessing the effect of the law on basic laws of contract and extra contractual 

liability in transaction involving consumers. 
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To this end, the Trade Practice and Consumer Protection Proclamation 

No.685/20101 under art.28 (2) has to provide: 

“With out prejudice to warranties on goods or legal or contractual 

provisions more advantageous to the consumer, where the consumer 

finds defect in the good, he may demand the replacement of the good 

or a refund with in fifteen days from the date of purchase of the goods.”   

As per the provision of this article, when there is defect, consumers are entitled 

to demand the replacement of the goods or a refund with in fifteen days from the 

date of purchase of goods. Alternatively, consumers may avail themselves of any 

other warranties, legal or contractual provisions if they are more advantageous to 

them. These alternatively provided remedies of consumers show that the 

provisions of the Civil Code dealing with warranty for defect of goods are still 

important in protecting the interests of consumers461. 

In relation to defect in services, the law under art.28 (3) has also to provide that: 

“Where the service purchased by the consumer is defective, the 

business person shall, by the choice of the consumer, deliver the service 

again to the consumer free of charge or refund the consumer the fee he 

paid for the service within fifteen days from the date of the purchase of 

the service.”  

According to this sub-article, when the purchased service is defective, business 

persons are required, at the choice of consumers, either to deliver the service 

again free of charge or refund consumers the fee they paid for the service with in 

fifteen days from the date of purchase of the service. This provision of the law is 

mandatory, and, unlike art.28 (2), it does not provide for alternative application of 

any other law. In addition to providing remedies for defects in services 

purchased, the law, under arts. 28(a)(b) provides for remedies in case where 

damages happen to the property of consumers during the delivery of the service. 

It is provided that, where there is written contract between the seller and 

consumer, the contract shall apply for damages happening to the property of 
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consumers. Where there is no written contract, the law mandatorily stipulates 

that the service provider shall replace the entire or part of the damaged property. 

From this, we can understand that the law has given priority to the contractual 

relationships that the parties have entered in to.  

Moreover, it is important to note the provision of the Trade Practice and 

Consumer Protection Law under Art.29 which states: 

                          “The contract shall be of no effect, where the provisions of the contract 

made between a consumer and a business person, waive legal 

obligations imposed on the business person by this proclamation or 

prevent the consumer from exercising his rights under the law.”  

This prohibition of the law against waiver of legal obligations imposed by law 

goes in line with the general provisions of the law of contract which provides that 

“a contract shall be of no effect where the obligations of one of the parties or one 

of them are unlawful or immoral462.” 

Finally, it is important to note the effect of consumer protection law on basic laws 

of extra contractual liability. Art.4 (5) of the Law provides:  

“The application of this proclamation shall not in any way prevent civil   

actions consumers may file on matters of extra contractual liabilities 

under the civil code.”  

Accordingly, consumers, in addition to the protections they have under this law, 

may bring actions based on the provisions of the law of extra contractual liability 

under the Civil Code. This provision of the law is very important. Consumers, in 

most cases, may not have contractual relationship with the remote producers and 

distributors. Thus they could not rely on the law of contract for their claims. To 

bring their claims against those remote producers, it is important to duly 

recognize the role of extra contractual liability law463. This shows that the role of 

extra contractual liability law is still very important in consumer protection. 
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5.1.3 Effects on Business Persons 

The effect of the law on business operations of traders depends, to a large 

extent, on whether the law is properly enforced or not. If the law is properly 

enforced, it would create a level playing field for competition through the 

prevention of anticompetitive and unfair trading acts. This makes the entry in to 

and exit out of the market simpler and there by facilitate the emergence of new 

market players. The proper enforcement of the law makes traders to act fairly not 

only towards each other and to the market but in the interests of consumers, as 

well. It is only when the law is properly enforced that traders could be made 

tuned towards consumers’ interests. 

All these depend, however, not only by the move of the government but also on 

the cooperativeness of the business community for proper enforcement of the 

law. It is only when the business community is cooperative enough that the 

enforcement would be effective. The role that Traders’ Associations could play, in 

this regard, is very essential. Moreover, the proper enforcement of the law calls 

for the practical operation of the organs established by law. 

 

On the other hand, when the law is not properly enforced, it would rather bring a 

detrimental effect on the business operations of traders. The price regulation that 

was imposed on certain products, for instance, has forced many importers to quit 

their import businesses464. This shows that when the law is not properly 

enforced, it would rather produce a negative effect on the business operations of 

market actors. 
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5.1.4. Effects on the Overall Protection of Consumers 

The effect of the law on the over all protection of consumers, too, depends on 

whether the law is properly and cautiously enforced. When there is proper 

enforcement of the law, according to the letters stipulated, it would enhance the 

welfare of consumers. The proper enforcement of the law would help avoid 

anticompetitive market acts, unfair competition and makes traders to act in the 

interests of consumers.  When the law is properly enforced, consumers can 

effectively exercise their rights stipulated under the law. 

For the effective enforcement of the law, there is a need to carry out advocacy 

program to increase the awareness of consumers about their rights, and the 

traders about their obligations. For these, the cooperation of Consumer 

Protection Association and Traders Association is of paramount importance. The 

practical operation of enforcement organs, too, is essential in enhancing the 

effective enforcement of the law to the benefit of consumers. As majority of 

Ethiopian consumers are ignorant about their rights, unless extensive consumer 

education is carried out, it would be challenging to enforce the law effectively465.  

 

On the other hand, improper and ineffective enforcement of the law would not 

produce the desired result, if not harm, to consumers466. The Ministry of Trade, in 

recent months, began enforcing the law by announcing the lists of goods subject 

to price regulation through public notice. The attempt was made to curb the 

problem of inflation on basic consumer goods. There is, however, ambivalence 

on the effectiveness of this measure467. After the imposition of the price cap, 

there were shortage of goods and consumers were, as a result, forced to buy 
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goods in black market at exorbitant prices468. Many hold that the reason for this 

was that the price cap was imposed arbitrarily469.  But the Ministry of Trade did 

not accept the allegation that the price cap was imposed arbitrarily470. From 

these, it is important to take in to account, once again, that for  effective 

enforcement of the law and for the promotion of the consumers’ interests as a 

result, the law shall be better enforced after due consideration of all factors that 

may influence its enforcement and after due consultation of all stakeholders471. 

The effect of the law on consumer protection still depends on the existence of the 

required man power to enforce the law and the consistency and regularity of the 

enforcement. The recent report made by the Ministry of Trade on price regulation 

enforcement shows that the lack of man power in the Ministry, in Regional Trade 

Bureaus to enforce the law, and lack of consistency in enforcement affected the 

proper implementation of the price ceiling472. 
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6. Conclusion and Recommendations 

6.1. Conclusion 

While manufacturers and market actors are expected to act honestly towards 

consumers in the market place, they may also be tempted to provide unsafe and 

defective goods and services to consumers. These acts of producers and market 

actors have been problematic since long time before. And these undesirable acts 

affect the interest of consumers at large. Taking these into account, the earliest 

protection to consumers was extended through the law of contract. Under the law 

of contract, warranty is one means of protecting the interests of consumers. 

Warranties may pertain to quality, nature, quantity or particular usage of goods 

and services in transaction. When a warranty is due a buyer has the right to 

claim it. So consumers, as buyers, can avail themselves of these warranty based 

protections. In case of non-performance of contract, parties to a contract may 

also avail themselves of the remedies of cancellation, forced performance and 

damage. Consumers, as contracting parties, can have these remedies, as well, 

in their transactions with suppliers. 

 

However, this contractual based liability rules for defective products were very 

much to the manufacturers’ advantage. Consumers who had not contractual 

relationship with the manufacturer took the risk that a product was of adequate 

quality and that it meet the expected consumer safety requirements. They used 

to assume any injury that results from the usage of the product. The 

manufacturer could not be liable. Though this was the order of the time, absence 

of chains of transactions and the ample possibility for consumers to deal directly 

with the manufacturer made the privity rule less hard than it could have been 

otherwise. 

 

Later on, the development of complexity in production and transaction brought 

the need to make manufacturer liable for defects in their manufactures. This 

imposition of legal liability on manufacturers is known as extra contractual 

liability. The law of extra contractual liability allows consumers to seek 
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compensation against manufacturers, in absence of contractual relationship, for 

damages they incurred as a result of using the latter’s products. By making 

manufacturers liable, the law of extra contractual liability addresses the limitation 

of privity rules. There are rationales for imposing extra contractual liability against 

manufacturers. The transactions of goods have become complex and uncertain 

to the consumer world. And hence consumers need protection. Manufacturers 

should not also escape for they are not in privity with consumers. Proving the 

conduct of manufacturers may also be difficult. It is also important to note that, 

more than consumers, manufacturers are in a much better position to distribute 

losses as a cost of doing business, either by raising prices or by procuring 

insurances.  

 

These private law protections of consumers have, however, been proved 

inadequate. Private laws can not help consumers protect themselves from 

information asymmetry in the market. Private laws rely upon the victim for their 

enforcement. Expensive court litigation, stringent court procedure, difficulty of 

proof of defendant’s conduct, ignorance of the law may prohibit consumers to 

realize their protections. 

These limitations in consumer protection sharpen the policy perception that an 

effective program of consumer protection in the modern market place must 

embrace public law, too. One of these public laws is criminal law. Criminal law 

has been employed to deal with consumer protection by punishing and deterring 

the production and supply of products that are harmful to consumers’ health and 

safety.  But criminal law has also its own limitations. Firstly, criminal law requires 

proof of beyond reasonable doubt to make market actors criminally liable. Unlike 

civil cases, whose standard of proof is of preponderance of evidence, proof of 

criminal cases is stringent. Secondly, criminal law has nothing to do with 

compensating consumers for injury they sustained. 

 

Consumer protection has also become a matter of regulation between 

government and the market. Through setting standards of production and 
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distribution of goods and services, regulation plays a key role in consumer 

protection. Safety regulations, quality regulations, labeling and packaging 

regulations are the most important regulations that pertain to the protection of 

consumer rights. Regulation also helps consumer be adequately informed 

through its disclosure rules. Moreover, regulation works for the interest of 

consumers by dealing with market failures.  

In addition to regulatory laws, the adoption of competition law has also been 

another means of consumer protection. Competition law enhances the 

competitive rivalry between and among firms through price, quantity, service 

quality, or a combination of these and other factors that consumers may value. 

The availability of greater choice of products and services at competitive prices 

would enhance the welfare of consumers. On other hand, when anticompetitive 

practices prevail in the market, producers would not tune to the interest of 

consumers. Consumers would not have access to wider choices and better 

quality of goods at competitive prices. As the objective of competition law is 

preventing these anticompetitive practices of market actors, it would there by 

enhance the protection of consumers. 

 

 But competition law has also its own limitations in consumer protection. 

Competition law focuses on the supply side of the market. It does not address 

the demand side. The problem on the demand side may bring flaws on the 

supply side, as well. Consumers need to have sufficient information and 

knowledge about market transactions. Consumers also need to be protected 

from misleading advertisements of market actors. For all these, there is a need to 

discipline producers to the effect that they act honestly and openly providing the 

necessary disclosures and warning as a material fact for their transaction with 

consumers. Competition law does not discipline these.  Competition law may not 

also provide redress for damages consumers sustain. Moreover, it has to be 

noted that consumer protection may not always be the prime objective of 

competition law. 
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In Ethiopia, too, consumer protections have been based on various private laws 

such as the law of contract and extra contractual liability, and public laws 

including the criminal law and regulatory laws of different nature. The laws of 

contract and extra contractual liability under the Civil Code protect consumers 

from contract-based and tort-based harms in using goods and services. Several 

conducts of market actors that harm consumers have been criminalized. Various 

regulatory laws are in place in production and service sectors. However, when 

evaluated, these private and public laws, for the same reason as discussed 

earlier in general, are not adequate enough in protecting consumers’ rights. 

 

Due to these reasons, the experiences of many countries show that separate 

consumer protection legal regime has to be in place so that consumers can be 

effectively protected and hence the above limitations be addressed. Though the 

degree of protection accorded to consumers may vary from country to country, 

the objective behind this law remain the same. It aims at protecting consumers in 

their transactions for goods and services with market actors. 

In Ethiopia, a Trade Practice and Consumer Protection Law, the first in its kind, 

was enacted in August 2010 under Proclamation No.685/2010. 

The rationale behind and objectives of this newly enacted Trade Practice and 

Consumer Protection Law can be summarized, on the one hand, as protecting 

the rights,  health and safety of consumers and, on the other hand, as preventing 

anticompetitive practices and unfair competition. 

Turning to the legal regime, the law provides for the scope of application of the 

law in that it is applicable to any transaction in goods and services, whether 

commercial or not. However, it is only natural persons, who buy and use 

products and services for personal or family consumption and not for resale or 

manufacture, which are taken as consumers, and hence accorded with 

protections. Legal persons as whole and natural persons who destine their 

purchase for resale or manufacture are excluded from protection as consumers.  

The law also provides for the rights of consumers and obligations of business 

persons. Consumers have been endowed with various rights such as the right to 
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information, the right to be respected and not be obliged to buy for the mere 

reason that they looked in to price and quality. They have also the right to claim 

damage for defects in goods and services. Moreover, consumers have the right 

to consumer education. In addition to providing for the rights of consumers, the 

law also provides for the obligations of business persons, both positive and 

negative obligations. It has prescribed civil, administrative and criminal liabilities 

against business persons for their violation of the law. 

  

Coming to implementation institutions, the law establishes the Trade Practice 

and Consumer Protection Authority as an autonomous federal government organ 

responsible to adjudicate matters on the violation of the Trade Practice and 

Consumer Protection Law. In addition this adjudicative power, the Authority has 

extensive administrative powers. It has its own director general, judges for its 

tribunals, and as well as the necessary staff. The law has clearly provided that 

the Authority is free from any interference in cases it adjudicates. It also provides 

for separate annual budget of the Authority. 

Though there are arguments against the structural set up of the authority that the 

appointment of judges by the Prime Minister, and the application of the civil 

service law would affect its independence, this could not be the case. Firstly, the 

law has clearly prohibited the interference by other government organs in cases 

the Authority adjudicates. Secondly, there is no parameter to quantify 

independence. Moreover, when seen in light of the general experiences of 

countries, the authority can be taken independent. 

The Ministry of Trade and the Regional Trade Bureaus are those organs 

empowered to conduct investigations and institute actions for civil and 

administrative measures against violators of the law.  The Ministry has also the 

mandate to study on basic goods and services that shall be subject to price 

regulation and publish their list by public notice upon approval of the study by the 

Council of Ministers. 

The law has also to provide for the establishment of Regional Consumer 

Protection Organs that adjudicate matters in relation to consumers’ protection. 
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These judicial organs of regional states have been granted jurisdiction on 

commercial activities licensed by their respective regional states or on 

commercial activities conducted in their respective regions. 

The law ambitiously requires the federal and regional courts to organize trade 

practice and consumer protection divisions so as to expedite adjudications. 

Courts at two levels have the power to adjudicate and pass decisions on criminal 

cases arising out of the violation of the law. The Federal High Court is granted 

with appellate jurisdiction. Any party who is aggrieved by the decision of the 

authority is entitled to appeal to the court with in sixty days from the date of that 

decision. 

The Police and Prosecution have also their own role in consumer protection by 

investigating and prosecuting criminal acts committed in violation of the law and 

other laws that have relevance to consumer protection. 

 

As far as the institutional framework for consumer protection is concerned, the 

role of regulatory bodies such as the Organs for National Quality Infrastructure 

and the Ethiopian Food, Medicine and Health Care Administration and Control 

Authority is essential. Though all regulators have their own role in consumer 

protection, the role that these organs play is of more important for consumer 

protection. The activities of these regulators focus on regulating food, medicine, 

and on quality and safety standardization of goods. These are the prime concern 

for consumers. 

The Organs for National Quality Infrastructure, embracing the Ethiopian 

Standards Agency, Ethiopian National Accreditation Office, Ethiopian Conformity 

Assessment Enterprise, and Ethiopian National Metrology Institute, protect 

consumers’ interests by setting minimum standards of quality and quantity for 

goods, developing systems of measurement for quality and quantity, as well as 

assessing whether products are up to the standards. 

The Ethiopian Food, Medicine and Health Care Administration and Control 

Authority has also its own role in consumer protection. It is empowered to 

prepare and submit to appropriate organ health and regulatory standards for 
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safety and quality of food, safety, efficacy, quality and proper use of medicines, 

competence and practice of health professionals, hygiene and environmental 

health and upon approval ensure the implementation and observance of the 

same. Not only it sets standards but also supervises the compliance there of and 

may suspend and revoke the certificate of competence of business persons who 

fail to live up to the standards. 

 

Coming to the effect of the Trade Practice and Consumer Protection Law, this 

law has its own impact on regulatory bodies, on the basic laws of contract and 

extra contractual liability. It would also have its own effect, depending on whether 

it is enforced properly or not, on business persons and on the over all protection 

of consumers. 

With respect to its effect on regulatory bodies, the law provides that regulatory 

bodies whose activities are related to the enforcement of the Trade Practice and 

Consumer Protection Law may be required to concur with the Authority in the 

enforcement of the law when the latter thinks that they would be of help. This is 

an obligation beyond mere cooperation that every person lends hand in the 

enforcement of law. 

 

As far as the effect of consumer protection on basic laws of contract and extra 

contractual liability is concerned, it is, however, limited only to those transactions 

that involve consumers. For any other transactions that do not involve 

consumers, the law would not have any effect on basic laws of contract and extra 

contractual liability. It is provided by this law that, for defects in goods, 

consumers may either use the remedies provided under it or resort to any other 

warranties, legal or contractual provisions if they are more advantageous to 

them. These alternative options provided by the law show that the provisions of 

the Civil Code dealing with warranty for defect in goods are still important. On the 

other hand, when a service purchased is defective, the law mandatorily requires 

business persons, at the choice of consumer, either to deliver the service again 

to the consumer free of charge or refund the consumer the fee he paid. This 
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provision of the law is mandatory and it does not allow for alternative application 

of any other legal provisions. When damage happens to the property of 

consumers during the delivery of service, the service provider is mandatorily 

required to replace the entire or part of the damaged property. But, if there is a 

written contract, that should apply for any damage happening to the property of 

consumers during the delivery of the service. 

With respect to its effect on the law of extra contractual liability, the law has 

recognized that consumers may bring actions based on the provisions of the law 

of extra contractual liability. As consumers may not, in most cases, have 

contractual relationship with manufacturers, the provisions of the law under the 

Civil Code are very important in this regard. 

 

The effect of the law on business persons would depend, to a large extent, on 

whether the law is properly and effectively enforced. When the law is properly 

enforced, it would bring a positive impact on business persons by preventing 

anticompetitive practices and unfair competition. For proper enforcement of the 

law, however, the cooperation of stake holders, particularly that of traders’ 

associations, is essential. On the other hand, when the law is not properly 

enforced, it would rather bring a detrimental effect on the business operations of 

traders. Similarly, the effect of the law on the over all protection of consumers 

depends on whether the law is properly and cautiously enforced. The proper 

enforcement of the law would help avoid anticompetitive market acts, unfair 

competition and make business persons act in the interest of consumers. 

On the other hand, if the law is not properly and effectively enforced, it would not 

produce the desired result in consumer protection, if not rather bring harm. 

 

6.2 Recommendations              

Based on the findings of this paper, the writer would like to recommend the 

following. 

1. As far as the scope of application of the law is concerned, it is not clear 

whether it addresses issues of consumer in cross-border transactions. The 
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experiences of many countries show that it is essential to protect the weaker 

consumer in cross-border transactions, as well. This protection of the weaker 

consumer has been based on rules of choice of law and choice of jurisdictions in 

private international law. In this regard, many countries have adopted their own 

rules. The need to protect Ethiopian consumers in cases involving cross-border 

transactions has been clearly shown by “The Draft to Provide for Federal Rules 

of Private International Law.” This draft clearly provides for choice of law and 

choice of jurisdiction in private international law cases involving consumers. To 

protect Ethiopian consumers in this regard, therefore, it is essential either to 

clearly provide rules of private international law that pertain to consumer 

protection under the consumer protection law or else adopt “The Draft to Provide 

for Federal Rules of Private International Law.” 

2. The institutional framework of the law should have place for private organs. 

The role of these organs in the enforcement of consumer protection law is 

essential. If the law gives them a duly recognized role, they can help the 

government to properly enforce the law. 

The role that should be given for private organs in the institutional framework of 

the law may not necessarily be that of implementation. They can be given an 

advisory role in the enforcement of the law just like the role the Ethiopian 

Consumer Protection Association has under the Ethiopian Food, Medicine and 

Health Care Administration and Control Authority and under the Ethiopian 

Standards Agency. 

3. There should be extensive consumer education. This is because majority of 

Ethiopian consumers are prone to exploitation by market actors. The law is 

enacted recently and consumers are not aware of their rights stipulated under it. 

Not only for consumers, extensive awareness creation should also be made on  

business persons about their obligations, their liabilities, about competition, 

anticompetitive practices and unfair competition, and about the rights of 

consumers in general. 

4. The law shall be properly and effectively enforced. In this regard, the 

enforcement of the law shall be made after due consideration of all factors that 
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may influence its implementation. It is also essential to consult the concerned 

private organs in the enforcement of the law as their participation would be of 

help. Consultation and cooperation with the concerned government organs is 

also essential. 

5. The criminal penalty imposed against traders has to be reconsidered. It is not 

fair to impose a two million birr penalty and a twenty years term of imprisonment.  

Ethiopian traders are too petty to be subject to a fine of two million birr. And the 

term of imprisonment is very high compared to economic crimes stipulated under 

the Criminal Code. And it is also unlike the experiences of other countries. 

 
6. The law has to clearly provide for the right to appeal and the organ to which an 

appeal would be made against the decisions of Regional Consumer Protection 

Organs. The existence of the right to appeal is very essential as it is the means 

by which justice would be maintained. This also avoids the possible discrepancy 

in the enforcement of the law at federal and regional levels. 

 

7. The Trade Practice and Consumer Protection Authority has to be operational. 

It was established in august 2010 but it is not yet functional until this June of 

2011. Given the mounting problems of consumers, the Authority should have 

been operational soon. Regional governments should also take steps to establish 

the appropriate consumer protection organs.  
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